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SUPREME COURT OF OHIO IN BANC. 
MARCH TERM, 1852." 


Ordered, That George W. McCook be, and he hereby is, appointed Reporter of this 
Court, for the term prescribed by law. 

Ordered, That George Riardan, the crier of this Court, receive a certificate for 
seventeen days attendance at the present term. 

Ordered, That the following additional rules be, and they are hereby adopted : 

RULE 1. 

Ordered, That when a case is orally argued, the counsel for the plaintiff shall 
be limited to two hours, and the counsel for the defendant to the same time, unless 
for special reasons to be adduced before the argument commences, the court extend 


the time. 
RULE 2. 


Before an oral argument will be heard, each member of the court must be furnished 
with the points intended to be made by counsel, and a list of the authorities that 
will be cited. 

RULE 3. 

An application for a writ of mandamus must be made by petition, and when 
required by the court, shall be supported by affidavit or other necessary proofs ; and 
before the hearing of the application, the court must be furnished with a reference to 
the statutes, or authorities bearing on the subject. 

| RULE 4. 

When a cause shall be reserved in a District Court to be sent to the Supreme 
Court for decision, an entry of the reservation shall be made on the journal of the 
District Court ; and the papers, with a certified copy of the entry of reservation, 
shall be sent to the Clerk of the Supreme Court at Columbus. , 





*The cases decided at this term will not appear in the 20th volume of Ohio 
Reports, but were ordered by the Court to be published in this Journal. One or two 


“eases will be given in each number, until all are reported. 
25 





2 Gh PORE. Take Dy, catia 
AG he Be 


al? i Mocha 
Piregheute ee tnd 
-> 





basher venga said action ton Gare aetna ne tee reat ‘ 


eT ee 
Sa Srey 


i 
e 


~o 


eh agra Liar etre ce Pra a So 
PPR RR a Nee Sg cree seam ap ae ee ES 


s 


a 
ae ees 


a 








H 
4d. 
Et 

j 
- 

§ 

oe 

i 

3 





290 David Stewart v. The State of Ohio. 


Provided, however, that copies of any, or all, of the original papers, may be sent’ 
instead of the originals, when the District Court, on motion of either party, so 
direct. 

The papers may be sent by the counsel of either party, who shall give his receipt 
to the Clerk of the District Court for the same. Before being delivered to the 
counsel, the Clerk of the District Court shall seal them up and direct them to the 
. Clerk of the Supreme Court, at Columbus. If the cause be reserved more than thirty 
days before the term of the Supreme Court, the papers shall be filed with the Clerk 
| at Columbus, on, or before the first day of the term ; if reserved within thirty days, 
they shall be so filed on or before the 8th day of the term; upon default, in either 
case, they shall not be filed without leave of the court. 

If they be not filed at the term of the Supreme Court next after the reservation, the 
cause shall be proceeded with in the District Court, as if had not been reserved. 

After the decision of a cause in the Supreme Court, the papers shall be returned to 
the Clerk of the proper District Court. When so returned, the Clerk of the Supreme 
Court shall seal them up and direct them to the Olerk of the District Court, and 
deliver them to the counsel of either of the parties, taking his receipt therefor. 

The personal application of counsel for papers to be sent to, or retarned from, the 
Supreme Court, shall not be necessary if he send his receipt therefor, with a written 
order authorizing a disinterested person to bear the same. ‘ 
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SUPREME COURT OF OHIO IN BANC. 


PRESENT, ALL THE JUDGES. 
Davip Stewart v. Tue State or Onto. 


[REPORTED BY MR. JUSTICE THURMAN. } 


a 1. It is not error to excuse a struck juror from serving for good cause shown ; and 

mi that he is a postmaster is good cause. 

im 2. In a trial for murder, in the second degree, the State may prove previous threate 
| made by the defendant against the person he afterwards killed, in order to show 
> that the killing was malicious. 

i 3. In a criminal, as well as in a civil case, the judgment will not be reversed for a 
misdirection of the court to the jury on an abstract question of law that could mot 

arise upon the testimony, or influence the decision of the jury. 

4. D. with his fist assaulted 8. in the street. 8. instantly stabbed him in five places 
of which wounds he died. There was no evidenee tending to prove that S., when 
he gave the fatal wounds, was in danger of loss of life, or limb, or great bodily 
harm, or that he had a reasonable apprehension of such danger. Held, That the 
killing was not excusable homicide, se defendendo, 

5. When the slayer seeks and provokes an assault upon himself, in order to have a 

i pretext for stabbing his adversary, and does, upon being assaulted, stab and kill 

He him, sueh killing is not excasable homicide in. self-defense. 
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6. A person assaulted may repel force by force; but it does not follow that he 
may, without necessity, use a deadly weapon for that purpose. And he is yet 
more unjustifiable if his weapon is concealed. 

7. It is not error to charge a jury, “to take into consideration the manner by which, 


and purposes for which, the prisoner had the possession of the knife with which 
he committed the homicide. 


8. When a court has charged a jury upon a point, and afterwards an instruction is 
prayed, which, in substance, is the same as the charge given, it is not error to 
decline giving it on the ground that the court has already charged on that point. 


Tarts is a writ of error to the Common Pleas of Clark county, 
returned to the late Court in Banc. 

At October term of 1850, of said Common Pleas, the plaintiff in 
error was indicted for the murder of James R. Dotey. The 
indictment charged murder in the second degree. At a special 
term held in November following, he was tried, found guilty as 
charged, and sentenced. ‘The sentence was reversed by the Court 
in Banc at its December term, 1850. (190 Ohio R. 302). At August 
term, 1851, of the Common Pleas, he was again tried, (by a struck 
jury), and again convicted of murder in the second degree. Upon 
this trial sundry bills of exception were taken, which contain certain 
rulings of the court, the charge to the jury, and the whole of the 
evidence. A motion was made for a new trial, which was over- 
ruled and sentence pronounced—to reverse which this trial is 
prosecuted. The errors assigned, the opinions of the court ex- 
cepted to, and the testimony, so far as it is necessary to state it, 
appear in the opinion of the court. 

Anthony ¢ Goode, for plaintiff in error. 

Cited: Walker’s Am. Law, 2d edition, 444; Selfridge’s Case ; 
Wharton’s Criminal Law, 259; Granger v. The State, 5 Yerger, 
459; State v. Noble, 1 West. L. J. 23; State v. Walker, 8 West, 
L. J. 145. 3 

Wm. White, Pros. Att’y, and Wm. A. Rogers, for the State, 
cited: U. S. v. Travers, 2 Wheeler’s Crim. Cases, 498, 507; 
State v. Lane, 4 Iredell, 113; 1 Hale, 481-3; Hayden v. The 
State, 4 Blackford’s R., 547; U. S. Statutes at large, vol. 4, p. 
112-35. 

Taurman, J. The first error assigned is, that the court erred in 
excusing Caleb Barrett from serving on the struck jury, on the 
ground that he was an acting postmaster. The bill of exceptions 
states that the struck jury having been called, fourteen of them 
appeared, whereupon Caleb Barrett one of said jury, and the 
fourth in number, as called, asked to be excused on the ground that 
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he being a postmaster at Vienna, Clark county, was not bound to 
serve as a juror. The defendant, Stewart, by his counsel, admitted 
the fact of his being postmaster, but objected to his right to exemp- 
tion; which objection was overruled by the court, and he was 
excused—to which ruling the defendant excepted. 

No reason is stated by counsel why this was erroneous. We 
suppose the ground of objection was that the statute makes no 
express provision for excusing a struck juror. The 22d section of 
the act relating to juries, (Swan’s St., 495), after prescribing the 
mode of striking and summoning a struck jury, proceeds as follows: 
‘‘ And upon the trial of said cause, the jury so struck shall be called 
as they stand upon the pannel; and the first twelve of them who 
shall appear, and are not challenged, or shall be found duly qual- 
ified and indifferent, shall be the jury, and sworn to try said cause.” 

We think this provision is not so stringent as to preclude a juror’s 
being excused from serving, when good ground of excuse is laid. 
Such a construction might render the mode of trial by struck jury 
almost impracticable. A statutory provision conferring in -express 
terms the power to excuse, is not indispensable. Without it, the 
court would have the power under the general jurisdiction conferred 
upon it. The 8th section of the jury act is the only one in which 
any mention is made of excusing a juror from serving, and it rather 
recognizes, than confers upon the court, the power to excuse. 

Was the ground of excuse sufficient? Barrett was a postmaster, 
and by the act of Congress relating to the post-office department, 
was expressly exempted from serving on juries. Independent of 
this, the nature of his duties and the public interest required that 
he should be excused. We find no error in the ruling of the court 
on this point. 

The 2d, 3d, and 4th assignments of error are that the court 
erred in admitttng the testimony of George Huff, in reference to 
witness having seen the knife (with which the homicide was com- 
mitted) before the affray in which Dotey was killed; and as to 
conversations had with, and statements made by Stewart the day 
before the affray ; and in admitting the testimony of Pierson Spin- 
ning, as to conversations had with Stewart the day the affray 
occurred, but some hours before its occurrence; and in admitting 
the testimony of Alfred Beall as to conversations had with Stewart 
the day of the affray and the day before. 

These alleged errors may be considered together. The homicide 
was committed Monday, September 9, 1850. On the Saturday 
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night previous, a difficulty took place between Stewart, Dotey, 
McCartney and Jennings, in relation to a small debt, (25 cents), 
due by Dotey, or McCartney, to Stewart. Inthe forenoon of the 
next day, as George Huff testified, Stewart showed witness the 
knife, with which Dotey was afterwards killed. He opened it 
and greased it, and said if he had had it the night before when he 
was attacked, he did not think Dotey would have got out of the 
bar-room safe; that if he ever attacked him again—he or any of 
the crowd that was with him—he would cut his d——d guts out. 

Spinning testified, that Stewart called on him as a justice of the 
peace, on Monday, September 9, 1850, and wanted a capias against 
McCartney, and told witness the difficulty existing between them. 
He said, that on Saturday evening, Dotey, McCartney, and another 
met him at the tavern and had a dispute about the debt; that they 
came upon him apparently with the intention to whip him; that 
they did not succeed in molesting him; that if he had had a knife 
he would have put it into McCartney, or into them, witness did not 
recollect which; that he would have put the knife into the one that 
was pushing on to him the strongest. Witness observed to him, 
that certainly for so small an offense he would not lay himself 
liable to go to the penitentiary. He replied he would be jus- 
tified in doing it. Witness asked if they had any Bowie knives, 
pistols, or other arms, that would justify him in doing it. He said, 
No, he did not know that they had. Witness asked if they had 
him so cornered up, or any dangerous weapons over him, that he 
could not retreat. He said he did not know that they had any 
weapons, but that there were two or three of them, and on that 
ground he would be justified. I (the .witness) replied, that I was 
sorry he would endanger himself for so small an affair; that I did 
not consider he would be justified. 

Beall testified as follows: On Sunday morning, I had a conversa- 
tion with Stewart. He stated that Dotey owed him some money, 
and when he asked him for it, he attempted to whip him. He 
wanted to know what I would do in such a case. I told him I 
would not be bullied out of my rights. He then drew a knife out 
of his pocket, a large knife, which opened with a spring, and said 
that if he had had it the night before, he would have cut his d——d 
guts out; that he intended to carry it and ask him for the money 
whenever he saw him again, and if he attemped to whip him, he 
would cut his d——d guts out; that he would dun him every time 
that he met him. 
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This is the testimony of the three witnesses named, which was 
objected to, and the admission of which is alleged as error. Why 
it was erroneous to admit it, counsel do not state; but we infer, 
from what appears in the record, that it was objected to upon the 
ground that it tended to prove the accused guilty of murder in the 
first degree, and was therefore inadmissible under an indictment 
charging him with murder in the second degree. But surely it 
tended to prove the malice charged in the indictment, and was, 
therefore, relevant testimony and properly admitted. Besides, if 
the charge asked for by the prisoner’s counsel, and actually given 
by the court, namely, that if the jury found that the crime com- 
committed was murder in the first degree, there must be an 
acquittal, (as the charge in the indictment was of murder in the 
second degree), were sound law, then the admission of testimony 
tending to prove the accused guilty of the greater crime, was not to 
his prejudice, and can furnish no ground to reverse his sentence. 

The 5th error assigned is, that the court erred and misdirected the 
jury in the charge delivered to them as to the law of homicide in 
self defense, and in refusing certain charges asked by the accused. 

The charge complained of was in these words: ‘“ The homicide 
in self-defense, which is considered as excusable, rather than justi- 
fiable, is that whereby a man may protect himself from an assault 
in the course of a sudden, casual, affray, by killing him who assaults 
him. In such a case, however, the law requires of the party to 
have quitted the combat before a mortal wound shall have been 
given, if in his power to retreat, as far as he can with safety, and at 
last to kill from mere urgent necessity, for the preservation of his 
life, or to avoid enormous bodily harm. He is supposed to kill his 
adversary under the impression of an absolute necessity to do so, in 
order to save his own life, or to save himself from enormous bodily 
harm. If the person killing was not in any supposed or real immi- 
nent danger of his own life, or of enormous bodily harm, and if the 
jury find that the prisoner could not reasonably have apprehended 
from the deceased, and did not so apprehend any danger of his own 
life or of enormous bodily harm, then the killing is not excusable 
homicide.”’ 

It isnot denied that this charge has a great weight of authority in 
its support. Indeed it was more lenient to the accused than the doc- 
trine of many adjudicated cases, in this, that it makes the homicide 
excusable, if the slayer had reasonable cause to apprehend, and did 
apprehend, danger to his life, or great bodily harm, although such 
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danger may not, in fact, have existed. And the court, at the pris- 
oner’s request, also charged, that ‘the law does not measure nicely, 
the danger of force which may be employed by a person attacked, 
and that if he employ more force than necessary he is not responsi- 
ble for it unless it is so disproportioned to his apparent danger as 
to show wantonness, revenge, or a malicious purpose to injure the 
assailant.” 

But the part of the charge which seems to be objected to is that 
which relates to the necessity of quitting the combat, if it could be 
done with safety, before taking the life of the assailant; and it is 
urged that the law in Ohio is, that a person assailed may, in all 
cases, without retreating, take his assailant’s life, if he reasonably 
believe it necessary to do so, in order to save his own life, or to 
avoid great bodily harm; and this, although he could, without 
increasing his danger, retire, and thereby escape all necessity of 
slaying his adversary. 

As to what is the precise state of the law on this subject, there is 
some diversity of opinion among the members of this court, and, 
therefore, without attempting, at this time, to lay it down, we 
prefer to dispose of the case upon a view which is satisfactory to 
us all. And we do this the more willingly because there is not a 
full bench sitting upon the case. Whether a person assaulted is, or 
is not, bound to quit the combat, if he can safely do so, before 
taking life, it will not be denied that in order to justify the homicide 
he must, at least, have reasonably apprehended the loss of his own 
life or great bodily harm, to prevent which, and under a real, or at 
least, supposed necessity, the fatal blow must be given. And again, 
the combat must not have been of his own seeking, and he must 
not have put himself in the way of being assaulted, in order that 
when assaulted and hard pressed, he might take the life of his 
assailant. It will also be admitted, that in a criminal, as well as a 
civil cause, before the judgment can be reversed for error in the 
charge to the jury, it must appear that some evidence was given 
tending to prove a state of case in which the charge would be 
material. If the charge was upon a mere abstract question of law, 
that could not arise upon the testimony, and could not influence the 
decision of the jury, its character, however erroneous, furnishes no 
ground to reverse the sentence. And such, we are clearly of 
opinion, was the case under consideration. We find no evidence 
tending to prove that Stewart, when he slew Dotey, was in danger 
of loss of life, or of limb, or of great bodily harm, or that he 





























296 David Stewart v. The State of Ohio. 


apprehended such danger. Were there any evidence, however 
slight, tending to show that he reasonably believed such danger to 
exist, we would feel bound to decide upon the correctness of the 
charge complained of ; but we see no such testimony. And we are 
equally satisfied that the combat did not occur without blame on 
his part. On Sunday, the day previous to the murder, he showed 
George Huff the knife with which he afterwards killed Dotey. It 
was a very deadly weapon, the blade of which opened with a 
spring. He opened it and prepared it for use by greasing it, and 
said that if he had had it the night before, when he was attacked, 
he did not think that Dotey would have got out of the bar-room 
safe; and that if Dotey ever attacked him again—he or any of the 
crowd that was with him—he would cut his d——d guts out. On 
the same day he made similar declarations to the witness Beall, 
and showed him the knife, and told him he intended to carry it, 
and ask Dotey for the money whenever he saw him again, and if 
he attempted to whip him he would cut his d——d guts out; that 
he would dun him every time he met him. He made similar 
statements to Pierson Spinning, Monday morning. The affray 
took place just after supper, Monday evening. John Huff testifies 
that before supper, that evening, ‘‘I was sitting on the bench by 
the bar-room door, and Stewart said to me, John, there will be 
war here to-night. I thought he referred to the military that were 
encamping in town, and replied, that I reckoned not. Stewart 
replied, Yes, he guessed there would be war; that McCartney and 
Dotey were coming down there to whip him if he asked them for 
the money they owed him, and he said he intended to ask them for 
it.”? Shortly after supper, Stewart came out of his boarding house, 
the American Hotel, and saw Dotey and McCartney standing on 
the pavement near the hotel. Dotey was leaning against a post. 
Stewart came forward to near where he was standing, and said, 
John and Jim, I want to know if you are going to pay me the 
money you owe me. Dotey told him to go away about his busi- 
ness, he did not want any thing to do with him, or to say to him. 
Stewart replied, that he had paid for Dotey’s dinner, on a buggy- 
ride, and he (Dotey) ought to be man enough to pay for that. 
Dotey said he had meant to pay, but Stewart had acted so meanly 
in dunning him in the street, at every opportunity, that he did not 
intend to pay. Stewart said he had asked him for it in private. 
Dotey denied it. Stewart reaffirmed his statement, and Dotey 
replied, It’s a lie. Stewart rejoined: ‘It’s a damned lie,” or “ You 
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are a damned liar.”? Dotey said: ‘I won’t take that,” and 
advanced towards Stewart, with his hand raised to strike him, and 
struck at him. Stewart did not move, and as soon as Dotey came 
within reach, he stabbed him, and, repeating his blows, gave him 
five stabs—one in the abdomen which severed the intestines, one in 
the back, two through the left arm, and one between the shoulder- 
blade andribs. Dotey cried out, “« Take him away, he has a knife.” 
They were then separated by some of the by-standers, and Dotey 
afterwards died of the wounds. Stewart received no injury exeept 
a cut in his hand, made by his own knife, no doubt. When Dotey 
started towards Stewart, they were but a few feet apart, and the 
conflict lasted but a few seconds. It does not appear that Dotey 
had any weapon. He certainly attempted to use none. Stewart 
neither showed his knife, nor said that he had one, before using it. 
He appears to have concealed it from Dotey until he gave the fatal 
stabs. 

Now it does seem clear to us that Stewart sought to bring on the 
affray, that he desired to be assaulted, and intended, if assaulted, 
to make good his previous threats of using his knife. True, he had 
a right to dun Dotey for his money, but he had no right to do so 
for the purpose of bringing on an affray in order to afford him a 
pretext to stab his enemy. There is some testimony tending to 
prove that Dotey went to the American that night to whip Stewart. 
It is not impossible that such was the fact; but if so, and the com- 
bat was mutual, the case is no better for the accused. Again, it 
does not appear that Stewart was, at any time, in danger of a 
serious injury, or that he apprehended it. There is no testimony 
tending to prove either the danger or the belief of it. 

We have next to consider the refusal to charge as requested by 
the accused. He asked the court to direct the jury: ‘‘ that if a man 
is attacked by a person of strength superior to his own, he is not 
bound to flee, but may use such force, and such weapons as may be 
sufficient to resist the force employed against him, and if the assail- 
ant is killed, it is neither murder in the first or the second degree, or 
manslaughter.”” . Which instruction the court refused to give. As 
to so much of this instruction as relates to the necessity of retreat- 
ing, it was immaterial, for the reasons we have given. As to the 
residue of the instruction, if it had any application to the case, it 
amounted in substance to this, that Stewart, when assailed by an 
unarmed man might repel the assault by the use of a deadly 
and concealed weapon, even though it might have been as well 
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resisted by other means. The court were not asked to tell the 
jury that a man, in his defense, may employ sufficient force to 
repel the assailant. That they had already charged. But they 
were asked in effect to say, that he may employ any weapon suffi- 
cient for that purpose. If this isso, a man upon whom an ordinary 
assault and battery is committed may pierce his assailant with a 
sword, or knock him down with an axe, for each of these is a 
weapon ‘sufficient to resist the force employed.” We do not 
think such is the law. 

The court were also asked to instruct the jury: “that if the 
killing arose from previous malice on the part of the defendant, 
and not from what occurred on the evening of the 9th of September, 
1850, he can not be convicted as indicted’”“—which charge was 
given with the following modification: strike out “previous,” and 
insert ‘deliberate and premeditated”? in the place thereof. The 
charge, as asked, if we understand it, was, in effect, that if the jury 
found the crime was murder in the first degree, the prisoner could 
not be convicted under the indictment which only charged murder 
in the second degree; and the amendment of the court only made 
the proposition clearer. If there was error on this point it was in 
giving the charge at all. But the accused can not complain of this, 
as it was in his favor. 

The accused also asked the court to charge the jury that, “in 
this State any man has a constitutional right to carry weapons for 
self-defense, and hence there is no presumption of malice from the 
carrying of a weapon such as the knife with which James R. Dotey 
was killed’’—which charge was given with the following modifica- 
tion, viz: ‘‘that the jury may and ought to take into consideration 
the manner by which, and purposes for which the prisoner had the 
possession of the knife in question.”” This modification was 
excepted to, but we see no error in it. 

The following charge was also asked by the accused: ‘That if 
the defendant had reasonable ground to apprehend danger to his 
life, or great bodily harm, he would have the same right to defend 
himself, whether there was actual danger or not”—-which charge 
was declined on the ground that the court had already charged on 
the same point. | 

It was true that the court had so charged, and substantially as 
prayed for in the above instruction. We suppose it was not errone- 
ous to refuse to repeat the charge. 
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The next assignment of error is that, “‘ The verdict of the jury is 
without evidence, and contrary to the evidence in the case.” If we 
can consider this assignment at all, it is sufficient to say that the 
verdict was not without evidence nor contrary to the evidence— 
certainly not grossly so. 

It is next assigned for error that, “the verdict of the jury is 
against law.” We do not think so. 

The last assignment is that, ‘the court erred in overruling the 
motion for a new trial.” The grounds upon which a new trial was 
asked were the same we have above considered. In our opinion 
the motion was properly overruled. 

The judgment of the Common Pleas is affirmed with costs. 

Notr.—Judge Corwin having been of counsel for the accused, 
on the first trial, did not sit in the above case. 





Greorce Wetmore v. Anne MELL. 


[REPORTED BY MR. JUSTICE CORWIN. ] 


1, Where an act of a party is admissible in evidence, his declarations, a® 
the time, explanatory of that act, are also admissible, as a part of the res geste. 

2. Where A’s promise to marry B. is shown, evidence that B. had received 
A’s attentions for four years, and prepared for marriage by procuring bedding, 
&c., and of B’s statements to her sister, at the time, explanatory of such acts of 
preparation, is competent to show her acceptance of such promise. 

3. Declarations of the party, made after suiti brought, or after a rupture 
between the parties, would be clearly inadmissible, but it will not be presumed 
that the court below admitted such declarations, unless it appear from the bill of 
exceptions. 


Tus is a writ of error to the Court of Common Pleas of 
Mahoning county, reserved to the late Court in Banc. 

The plaintiff below declares for a breach of defendant’s promise 
to marry her; to which a plea of the general issue is interposed, 
and at the May term of said court, A. D. 1851, the cause was 
submitted to a jury, who returned a verdict in favor of the plaintiff 
for the sum of $1,458. The defendant moved for a new trial, for 
the following reasons : 

Ist. That the court erred in charging the jury that the plaintiff 
could give in evidence her own declarations to prove the mutuality 
of the marriage contract, claimed by the plaintiff in the case, or a 
contract on her part. 
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2d. That the verdict of the jury is against the law and evidence 
in the case. 

3d. Because the damages are excessive. Which motion was 
overruled by the court. And the plaintiff having remitted $658 
of the verdict, judgment was rendered in favor of plaintiff for 
$800 and costs. 7 

The bill of exceptions shows that the plaintiff, “‘to maintain the 
issue on her part, introduced, together with other facts, evidence 
tending to show that the defendant had kept her company from 
three to four years, and tending to show that the plaintiff and 
defendant were mutually attached to each other, and tending to 
show that the plaintiff had made some preparations for marriage, 
by getting bedding, &c.; and then the plaintiff offered evidence of 
her own declarations made to her sister during the preparations, in 
the absence of the defendant, in order to show the mutuality of the 
contract, the plaintiff’s counsel claiming, that from the facts and 
circumstances proven, a promise on the part of the defendant 
might be inferred. The defendant, by his counsel, objected to the 
declarations of the plaintiff, for any purpose. But the court over- 
ruled the objection and admitted the declarations of the plaintiff, 
not for the purpose of proving the contract of marriage, but for the 
purpose, if the jury were satisfied that a contract had been proven 
on the part of the defendant, of showing the mutuality of the con- 
tract.”’ 

Upon which the defendant below has assigned the following 
errors : 

1st. That the court erred in permitting said evidence to go to the 
jury. 

2d. That the judgment is manifestly against the evidence in the 
case. 

3d. The judgment was for plaintiff when it should have been for 
defendant. 

Wilson & Church and John Hutchins, for plaintiff in error. 

Birchard, J. L. Ranney, and Newton ¢ Estep for defendant 
in error. . 

Corwin, J., delivered the opinion of the Court. 

As the evidence on the trial below is not presented in the record, 
the second error assigned presents no question for our consideration. 

The third error assigned depends upon the determination of the 
first, no other exception to the judgment being taken, and we are 
brought to the question, whether the court erred in admitting the 











George Wetmore v. Anne Mell. 301 


declarations of the plaintiff, under the circumstances, and for the 
purposes stated in the bill of exceptions. 

It is undoubtedly true, as a general rule of evidence, that the 
statements of a party in regard to the subject matter of his own suit, 
are inadmissible, unless introduced by his adversary ; but this rule is 
necessarily su bject to many exceptions, and the admission or rejec- 
tion of such testimony must, in some measure, depend upon, and be 
governed by, the nature of the case, and of the facts to be proven. 
Thus, it has been frequently held, that when one enters into land, in 
order to take advantage of a forfeiture, to foreclose a mortgage, to 
defeat a disseisin, or the like; or where one changes his residence, 
or is upon a journey, or leaves his home, or returns thither, or 
remains abroad, or secretes himself, or does any act material to be 
understood, his declarations, made at the time of the transaction, 
and expressive of its character, motive, or object, are regarded as 
‘verbal acts, indicating a present purpose and intention,” and are 
therefore, admitted in proof, like any other material facts, leaving 
their effect to be governed by other rules of evidence. 1 Greenl. 
Ev., sec. 108, and authorities there cited. So the state of mind, 
sentiments, or disposition of a person, at any particular period, may 
be ascertained from his declarations and conversations at that time. 
2 Hill, N. Y. Rep., 248, 257. 

And no objection can exist to the admissibility of such evidence, 
so long as the statements and declarations thus introduced, are con- 
comitant with, and explanatory of, the act or occurrence to which 
they relate. In Sessions v. Little, 9 N. H. Rep., 271, it is held 
that, ‘‘ where evidence of an act done by a party is admissible, his 
declarations made at the time, having a tendency to elucidate or 
give character to the act, and which may derive a degree of credit 
from the act itself, are also admissible as part of the res gesta.”” 
But the reason of this rule by no means applies to such statements 
as are merely narrative of a past occurrence, and they are clearly 
inadmissible. 

In the case under consideration, the plaintiff’s acts of preparation 
for the marriage were not objected to, and were properly admitted 
as evidence of her acceptance of defendant’s promise to marry her. 
And why exclude her statements at the time, explanatory of such 
acts of preparation? ‘The latter are no more likely to be deceptive 
than the former, but are the more reliable and satisfactory, because 
they are a distinct, express, and binding admission of what would 
only be otherwise ascertained by inference from unexplained acts. 
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Such statements, if made, after a rupture between the parties, for 
obvious reasons, would be inadmissible, but the plaintiff in error 
has not shown by his bill of exceptions that the declarations so 
admitted, were made at such a time, or under such circumstances, 
and in the absence of such showing, we will not presume that the 
court below admitted such improper declarations. We can only 
correct such errors as are made to appear. 

It is contended by counsel for plaintiff in error, that the 
statements of the party were admitted by the court to show the 
‘mutuality of the contract,” and that as mutuality is an essential 
element of every contract, evidence to establish the mutuality, is 
evidence to establish the contract itself, and that it was therefore 
improperly admitted. The language by which the object of the 
evidence is expressed in the bill of exceptions, may not be of the 
happiest selection, but the principle involved is quite clearly shown, 
and we do not stop to deal with the words in which it is set forth. 
The defendant’s promise was shown by other distinct facts and 
circumstances, and it was proposed to show plaintiff’s acceptance 
of it, by her preparation for marriage, together with her statements 
to her sister, explanatory thereof, and for this purpose only was the 
evidence admitted by the court. The cases of Hutton v, Mansell, 
6 Mod., 172, and Peppinger v. Low, 1 Halst., 384, are in point, 
and fully sustain the decision of the court below. The rule of 
evidence there established for this description of cases, is so reason- 
able in itself, and the reasons by which it is maintained are so 
consistent with the habits and customs of society, and the obvious 
proprieties of life, and have for so long a time secured the sanction 
and approval of courts of justice, that we are unwilling to disturb it. 
And when we consider the peculiar ‘nature of the contract thus 
sought to be established, and the circumstances of secrecy and con- 
fidence with which it is usually made and observed in civilized life, 
such acts and declarations, as now admitted in evidence in this 
case, are frequently the only, and ordinarily the best and most 
satisfactory evidence of the existence of such an engagement. We 
are unanimous in the opinion that there was no error in the ruli 
of the court below, and its judgment is therefore affirmed with costs. 

Nore.—Ranney, J., having been of counsel in this case, did 


not sit. 
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COMMERCIAL COURT OF CINCINNATI. 


Joun Wuertstone, Apm’r or Asisan Meppocr v. Joun C. 
Torr, Jonn Mears; ET AL. 


IN CHANCERY. 


On the 11th day of July, 1850, the complainant filed his bill, 
setting forth that on the 21st of August, 1816, one John Miles 
mortgaged to Meddock a tract of land, to secure the payment of his 
moiety of certain joint and several promissory notes, amounting to 
$4,900, given by Miles and Meddock to one Leonard Sayre, in a 
mercantile transaction had between the parties on the 14th of 
Februray, 1814. ; 

The bill stated that Meddock paid his moiety and stood bound 
for the residue, and that the mortgage was subject to the condition, 
that if Miles should pay to Sayre the full amount of his half of the 
notes, with interest, so as to save Meddock harmless, then the 
mortgage should be void. The bill further stated that Miles 
failed to pay the notes to Sayre, and that Meddock was forced to 
pay and did pay the notes, and that afterwards, in 1828 and 1831, 
and at divers other times, Miles acknowledged his indebtedness and 
liability to Meddock, on account of said payment, but that Med- 
dock did not bring suit, because Miles requested that he would hold 
on to the premises mortgaged for payment. 

The bill further stated that the land had been sold to the defend- 
ants, who now hold it by deed from Miles, claiming ownership. 
Prayer for a sale and for general relief. 

The defendants demurred specially : 

1. For want of equity. 

2. That the notes were paid by Miles so far as he was bound to 
pay them, and that the mortgage was discharged. 

3. That the debt for money paid was barred by the statute of six 

ears. 
: 4. That the remedy on the mortgage to subject the land was 
barred by the statute of twenty-one years. 

5. That the demand was stale. 

The case was argued by A. E. Gwynne, for complainant, and 
by M. H. Tilden and F. Ball, for the defendants. 

The defendants’ counsel, in support of the demurrer, made the 
following among other points : 
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I. That the defendants may demur, when the bill shows on its 
face the statute bar, or laches on the part of the complainant. Story, 
Eq. Pl. sec. 484, 505,751; 8 Howard, 210. 

II. The payment of Miles’smoiety of the notes by Meddock, 
created only a simple contract debt in assumpsit for money paid, 
which was barred in six years by the act of 1810. 1 Chase, 656 
sec. 1; 5 Ohio, 445; and if an action of debt on simple contract 
was not barred by the act of 1810, it was by the act of 1824. 2 
Chase, 1402, sec. 2; 12 Ohio, 21. 

III. Ifthe debt fails by reason of release, statute bar or other- 
wise, the mortgage also fails, for the mortgage is a mere security 
for the debt. Wright, 249; 2 Story, Eq., sec. 1016; 11 John., 
634; 18 John., 114, 115; 5 Wend., 578; 2 Gall., 155. 

IV. That inasmuch as more than twenty-one years had elapsed 
from the time the debt became due to the date of filing the bill, 
and no action of ejectment could be sustained on the mortgage, 
therefore no bill in equity to subject the mortgaged premises can be 
sustained. 1 Chase, 656. 

V. The demand is stale and equity will not enforce it. 1 Story, 
Eq., sec. 529; Amb., 645; 2 John., Cases, 432; 5 John. Ch., 545; 
6 John. Ch., 369; 6 Peters, 51; 9 Peters, 405; 15 Ohio, 572; 17 Ohio, 
354; 19 vei? 327; 12 John., 242; 10 John., 381; 12 Mass., 389. 

The counsel for the complainant made the following points : 

I. The defense relied on can not be asserted on demurrer. 3 
Atk., 225; 2 John. Ca.; 13 Ohio, 451; 3 Barb., 481; 4 Wash. C. 
C., 639; 3 Bro. C. C., 646; 2 Ves. Jr., 83; 4 Bro. C. C., 254; 4 
John. C. C., 216; 5 John. C. 546. 

II. Debt on simple contract was not barred by act of 1810, 
and the act of limitation in force at the time the cause of action 
accrued, is to govern. 3 Ohio, 387; 7 Ohio, p. ii., 153; 6 Ohio, 96, 
7 Ohio, p. ii., 153; 12 Ohio, 21; 10 Ohio, 104. 

III. The mortgage is not barred although the debt may be barred. 
1 Conn., 160; 18 Conn., 268; 2S. & M., 687;5 S. & M., 651; 7 
Paige, 465; 1 Freem. Ch. 474; 19 Pick., 19; 16 Ohio, 66: 2 Ed. 
Ch, 304, 478. 

IV. If presumption of payment after the lapse of twenty years 
is relied on as a bar, it must be asserted by answer and not by 
demurrer. 5 Leigh, 350; 3 John. Ch. 129; 4 Wheat., 497; 5 
John. Ch. 545; 9 Wheat., 497; 7 Paige, 465. 

Key, Judge, held, in substance, that where, upon the case stated 
in the bill, it appears that the complainant is not entitled to relief 
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by reason of lapse of time and the statute of limitations, the 
defendant may demur, 


That where the statute of limitations would bar both an action 
for the recovery of debt secured by the mortgage, and also an action 
of ejectment brought on the mortgage for the recovery of the 
possession of the mortgaged premises, a court of equity will, as a 
general rule, refuse to entertain a bill to foreclose the mortgage. 

That assuming this debt to have accrued while the statute of lim- 
itations of 1810 was in force, and that it was not barred by the 
terms of that statute, and not subject to the statute of 1824, nor to 
any of the subsequent statutes, yet the lapse of time since the debt 
accrued up to the time of filing the bill in 1850, is a good defense 
to a bill filed to foreclose the mortgage against the grantees of the 
mortgagor. 

That a parol acknowledgment of the debt by the mortgagor, 
made to the mortgagee, in 1831, coupled with a statement of his 
inability to pay, and a request that the mortgagee retain the mort- 
gage as security, will not affect the case as against the grantees of 
the mortgagor, when nineteen years are permitted to elapse before 
bringing suit. Equity acts in obedience to, and in analogy with, 
the statute of limitations, and such an acknowledgment and request 
as that stated in the bill would have no effect in an action of eject- 
ment, and a court of equity will refuse to give effect to it on a bill 
to foreclose. Demurrer sustained and bill dismissed. 


—_- = 





CONSTRUCTION OF POSTAGE LAW. 


Tur Supreme Court has decided a case of some importance 
under the act for the prevention of frauds on the revenues of the 
Post-office Department. The captain of the packet boat Empire, 
which regularly performed trips on the canal between Albion and 
Rochester, in the state of New York, on which line the mail was 
transported under the authority of the Post-office Department, was 
prosecuted for transporting, otherwise than in the mail, divers 
letters, packets, and packages of letters, being mailable matter other 
than newspapers, &c., not having relation to the cargo. 

The evidence Yefore the district court showed that the steward of 


the boat carried from Albion to Rochester, an unsealed letter or 
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written order, for some tobacco, which order was delivered. The 
tobacco was sent by the return boat, and the steward received fifty 
cents for his trouble. The district court decided that the order was 
not a letter, or mailable matter, within the meaning of the act of 
Congress, but was a paper having a different and distinct character 
of its own, and could be lawfully carried by the steward, and they 
directed the jury to find for the defendant. 

The Supreme Court has reversed the opinion, deciding that the 
letter or order was not within the exception of the statute, as it did 
not relate to the cargo, or to any article on board the boat. It was 
folded in the form of a letter, and directed as such, though it was 
not sealed. A seal was not necessary to constitute it a letter, or to 
make it chargeable with postage. The Supreme Court declared 
that it was a letter, and that its conveyance was a violation of the 
law. The opinion was given by Mr. Justice MeLean. 

The Post-office Department, as.has been repeatedly shown, loses 
a considerable portion of its revenue yearly by violations of the 
law. ‘This is one of the first occasions in which the Post-office 
Department has been sustained in legal controversies. 





SUPREME COURT OF INDIANA. 


NOVEMBER TERM, 1851.* 


Pare v. Tue Srare Banx. 


[REPORTED BY L. BOLLMAN.} 
PROTEST—SUFFICIENCY OF NOTICE TO INDORSER. 


Error to the Dearborn Circuit Court. 

This was an action of assumpsit on a bill of exchange drawn by 
T. F. Cheeke, at Lawrenceburgh, on E. C. Cheeke, at Cincinnati, 
indorsed to Pate, by him to the State Bank, and by it sent to the 
Lafayette Bank at Cincinnati for collection. It was protested, and 
the notary, through the post-office, immediately sent to the Cashier 
of the Branch of the State Bank at Lawrenceburgh, a letter con- 
taining notices of the protest, addressed severally to the drawer and 
indorsers, Onthe same day it was received, the notice to Pate was 
mailed to him. Judgment was given for the plaintiff below. The 





* The practice of the reporter is to submit the reports to the judges, and not to 
publish them until approved by them. Their accuracy may therefore be relied upom, 
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only point raised was as to the sufficiency of the notice. The 
plaintiff in error contended that notice should have been given him 
directly by the notary, and that proof should have been made that 
the notice had been deposited in the post-office at Cincinnati in time 
to go by the next mail. 

Smitu, J., in delivering the opinion of the court, held, 

That the course taken by the notary was in accordance with the 
practice sanctioned by the Supreme Court of Ohio. Ohio Life 
and Trust Company v. McCague, 18 Ohio R., 54. The residence 
of the last indorser is the only one that is supposed to be known to 
the holder, and if all are notified through such indorser, they become 
liable. The fact that the bill was sent by the State Bank to the 
Lafayette Bank is sufficient to warrant the notices being forwarded 
to it; and the cashier having received them on the day after the 
protest, is proof that they were mailed in Cincinnati in due time. 
‘The law requires reasonable diligence only, and reasonable efforts 
made in good faith to notify the parties. 

Judgment affirmed, with five per cent. damages. 


Henry v. Tue Srate Banx. 


AMENDMENT—PRESENTMENT IN BANK—NOTICE TO INDORSERS— 
OUSTOM OF BANKS. 


[REPORTED BY L. BOLLMAN.] 


Appeal from the Dearborn Circuit Court. 

This was an action of assumpsit brought by the Bank against 
Henry (an indorser) and five others, as the maker and indorsers of 
a promissory note. After the evidence was heard, the plaintiff 
obtained leave to strike from the writ and declaration the names of 
all the defendants except Henry, when the cause was continued at 
the cost of the plaintiff. At the next term the Bank obtained a judg- 
ment. The notice of protest stated that the note “was this day 
presented for non-payment im said Branch, &c. The evidence 
showed that Vinson was the immediate indorser before Henry ; 
that the notice to him had been sent te Wilmington, in Dearborn 
county, which was from five to seven milgs from his residence, 
where there was a post-office called Dillsboro, within from one to 
two miles of his residence, at which he received his letters, &c., 
and that he had resided where he then did about six years. On 
the other hand, it was proved that when he commenced indorsing 
he lived at Wilmington, had never informed the Bank of his change 
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of residence, which, during the last six years, had always sent 
notices of protest, of which there were many, to him at Wilming- 
ton, &c. It was also shown that the Bank was in the habit of 
having its notary public send notices to all the indorsers, not, how- 
ever, for their accommodation, but its own security. 

Perkins, J., in delivering the opinion of the court, heid, 

1. That the court below committed no error in allowing the 
amendment to the writ and declaration. Smith’s R. 6. 

2. That as there is no taxation of the costs, either as to the con- 
tinuance or at the final judgment, on record, the court can not say 
whether any injury has been committed to the defendant below, by 
the judgment against him for costs. 

3. That as the notice stated that the note was presented on the 
day, &c., “‘in said Bank,”’ it will be presumed that it was pre- 
sented within banking hours and before the closing of the Bank. 


- Story on Bills, sec. 390, and note. Smith’s Mercantile Law, p. 


247 and note. 

4. By law the holder of a note has a right to notify all the 
indorsers, and hold all of them responsible to him, and if he notifies 
all and sues but one, the benefit of such notice enures to that one. 
Or but one may be notified, and that one must secure the liability 
of prior indorsers to himself, by giving notice. Chitty on Bills, p. 
530, 8th edition. Story on Bills, sec. 381. 

5. That a bank is bound by a custom it has established in refer- 
ence to such matters as are permitted by the law, as if a Bank 
should allow four days of grace instead of three. 18 Maine R.. 99; 
but as, in this case, if it has been accustomed to give notice to all 
indorsers, it is not thereby precluded from giving notice to but one, 
for that would be, in fact, abrogating a part of the law itself. 


SrocKWELL ET AL. Vv. WALKER ET AL. 


EFFECT OF JUDGMENT IN SUIT UPON JUDGMENT—MERGER OF 
SECURITIES. 


[REPORTED BY L. BOLLMAN.} 


Appeal from the Tippecanoe Circuit Court. 

Keirle, in his lifetifme obtained a judgment against Patton, to 
which Baird became replevin bail. After the death of Keirle, 
Walker, his administrator, revived the judgment against Patton 
alone, but subsequently had it revived against Psiton and Beard. 
Execution issued, and was levied on property of Beard, and. this 
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suit was a motion to vacate the levy, on the ground that the revival 
of the judgment against Patton alone released Beard. The court 
below dismissed the motion. 
Perxins, J., in delivering the opinion of the court, held, 

That this decision was correct. A judgment for the plaintiff in an 
action upon a domestic judgment, is not a satisfaction of the judg- 
ment sued on, for it is not a payment of it, nor a merger of it. 
They are but securities of the same degree, and both remain in 
force. Jackson v. Shaffer, 11 Johnson’s R., 513; Andrews v. 
Smith, 9 Wendell, 53; Utter v. Walker, Wright’s Ohio R. 46; 
The first judgment against Patton, not being extinguished by the 
second, the parties to it were subject to the proceedings to enforce 
its collection. Judgment affirmed. 


Strate Banx v. Ropcers. 


DAMAGES ON PROTESTED BILLS—DRAWING BILLS TO RENEW BILLS 
DUE—RATE OF EXCHANGE. 


[REPORTED BY L. BOLLMAN. ] 


Appeal from the Ohio Circuit Court. 

Assumpsit on a bill of exchange drawn by Groce upon Croft, at 
Cincinnati, for eight hundred dollars, payable to the order of 
Lanius and Atheam, and by them indorsed to Rodgers, who 
indorsed it to Espy, and by him to the Branch Bank at Lawrence- 
burgh. The general issue was pleaded, and a judgment rendered 
for eight hundred dollars, no interest or damages being allowed. 

The evidence showed that on the 17th of December, 1846, the 
15th of April, the 19th of August, the 30th of December, 1847, 
and on the Ist of June, 1848, the Bank purchased five bills of 
exchange on said Croft, at Cincinnati; that the second of these 
bills was drawn to pay the first, the third to pay the second, and so 
on through the series of bills. Lanius testified that the object the 
firm of Lanius and Atheam had in having the first bill made up, 
was to obtain a loan from the Bank, that the bill was not founded 
on any business transaction, that the parties to it were not indebted 
to each other, that the firm did not expect to have any funds in 
Cincinnati, that he believed the directors of the Bank knew that 
the bills were drawn for the benefit of the firm, &c. 

Smita, J., in delivering the opinion of the court, held, 

1. That these bills were within the statute authorizing damages 
against non-residents on bills drawn on persons without the State. 
8 Blackf. 72. 
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2. That the evidence does not show that the matters stated in 
evidence by Lanius were known by the directors of the Bank, or 
were communicated to them by him. 

3. That when a bill is drawn in good faith upon a distant point, 
and the acceptor is unable to meet it when due, there is no impro- 
priety in the Bank permitting him to negotiate a second bill to pay 
off the first, for such transaction might be greatly to the advantage 
of the drawer or other parties. 

4. That the rate of exchange is not to be determined by the cost 
of transmitting specie from the location of the Bank to the place 
where the bill is made payable. 

Judgment reversed, with directions to the court below to enter 
judgment in conformity with this opinion. 


TRULLINGER V. WEBB. 


CHALLENGE OF A JUROR FOR AFFINITY—PAROL EVIDENCE 
EXPLANATORY OF WRITTEN CONTRACT. 


[REPORTED BY L. BOLLMAN.]} 


Error to the Fountain Circuit Court. 
This was an action of trespass for digging coal, brought by Webb 
against Trullinger. Plea, not guilty—Judgment for the plaintiff. 
The defendant moved to discharge a juror before he was sworn, 
for the reason that on being interrogated, he had disclosed the fact that 
he was related to the plaintiff, having married the |plaintiff’s niece. 
The court refused to discharge him. 
On the trial the plaintiff showed by deed, that he had conveyed 
the land to the defendant, from which the coal was taken, but had 
made a reservation of the right to excavate coal from two coal banks, 
situated one on either side of a creek, &c. 
The defendant then offered to prove that whé¢n the deed was 
executed, it was the understanding and agreement between the par- 
ties, that the coal for which this suit was brought was to be the 
defendant’s, and that a coal bank was unde to be a visible 
bank of coal, and not the entire vein. The court| below refused to 
hear this testimony. 
Biacxro.p, J., in delivering the opinion of the court, held, 
1. That the cause of the challenge to the juror was sufficient. 
‘¢ Affinity or alliance by marriage,’? Lord remarks, “is @ 
principal challenge, and equivalent to consanguinity,” &c. As 
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when the juror marry the daughter or cousin of the plaintiff.” 
Coke Litt., 157. 

2. That the court correctly excluded the parol evidence offered 
by the defendant; for the understanding of the parties, relative to 
the reservation, must be ascertained by the face of the conveyance 
itself. It was not shown that there was any latent ambiguity in 
the conveyance. Judgment reversed. 


Tue Strate Banx or Ixpianwa v. Tue City or Maprison. 


TAXATION—CONTRACT—MUNICIPAL CORPORATION. 


[REPORTED BY L. BOLLMAN.] 


Appeal from the Jefferson Circuit Court. 

The Bank filed a bill in Chancery against the City of Madison, 
to enjoin it from collecting a certain tax, levied in 1846, upon real 
estate of the Bank within the corporate limits of the city. 

The only question to be decided in this case was whether the 
capital stock of the Bank, situated within the limits of the city, 
was subject to a tax, levied by the city authorities, for city purposes. 
The circuit court was of opinion that such tax could be levied, and 
dismissed the bill. 

BuackForp, J., in delivering the opinion of the court, held, 

1. That by the original charter of the Bank, the sum of twelve 
and a half cents was to be deducted from the dividends of each 
share of stock, except those held by the State, to be devoted to 
common school purposes; and that this tax was to be in lieu of 
all taxes and assessments on the stock in said Bank; that in 
case of an ad valorem system of taxation being adopted, such por- 
tion only of the stock as was actually paid in, and for which the 
stockholders should not be indebted to the State, should be subject 
to a tax not exceeding one per cent., including the said tax of twelve 
and a half cents on each share; that by an amendment to the 
charter in 1841, a per centum tax, in addition to the said twelve and 
a half cents on each share, in amount, each year, equal to the State 
and county taxes of the county in which the respective branch may 
be situated, provided it did not exceed one per cent. on the capital 
stock, was to be levied only for State purposes; and that this 
amendment contained an express prohibition against taxing the 
a stock of the Bank for any other than State 

. That the city of Madison was bound by this prohibition ; for 
all anal corporations in this State are entirely under the con- 
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trol of the Legislature, their charters being subject to modification 
or repeal by the Legislature at any time. The Pvople v. Morris, 
13 Wend., 325; Sloan v. The State, 8 Blackford, 361. And 
hence the assessment of said tax by the city of Madison was illegal. 
The principle involved in this decision was expressly decided in 
a late case in New Jersey. A city tax for Jersey City was levied 
upon real estate of the Patterson and Hudson River Railroad Com- 
pany, in the charter of which the Legislature, after providing for 
levying a certain tax on its capital stock, declared that, no further 
or other tax or impost should be levied or assessed upon said 
company. Both the Supreme Court of that State/and the court of 
errors and appeals held that the tax paid was not pnly a bonus for 
the chartered privileges of the company, but was also a commuta- 
tion for such property as might necessarily be held for purposes 
reasonably incident to the enjoyment of the franchise. Gardner, 
Assessor v. The State, 1 Zabriskie’s Rep., 557. 
Judgment of the Jefferson Circuit Court reversed, cause remanded, 
&e. ’ 


Nicuiavus v. Roacu & Lone. 


SEVERANCE OF JOINT CONTRACTS BY JUDGMENT AGAINST ONE. 


[REPORTED BY L. BOLLMAN. } 





Appeal from the Jefferson Circuit Court. 

Nichlaus was sued upon a note executed by him to Roach & 
Long. To this action he pleaded that in 1847, he and one Dapput 
were partners, and, as such partners, became indebted, by balance 
of account, to Roach & Long; that whilst so indebted they dis- 
solved their partnership, Dapput agreeing to pay said balance; that 
afterwards, Roach & Long took the note of Dapput for said balance 
on account, upon which they obtained a judgment against him, 
which remained in full force and unsatisfied. That afterwards, 
Roach & Long falsely represented to the defendant, Nichlaus, 
that said balance had never been paid by Dapput, that they had 
never taken his note, nor recovered judgment against him, nor 
settled the same in any other manner; that the said defendant, 
being ignorant of these things, and not having an opportunity of 
seeing Dapput, and confiding in the representations made to him by 
Roach & Long, at their request, executed to them, for said balance 
on account, the note upon which this suit was brought. 
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To this plea a demurrer was filed, which the court below sus- 
tained, and judgment was rendered for Roach & Long. 

Buacxrorp, J., in delivering the opinion of the court, held, 

1. That the plea was good; for the defendant, Nichlaus, was 
discharged from liability for the partnership debt, by the plaintiffs 
obtaining a judgment against Dapput on his note, which they had 
taken from him. The partnership debt was a joint debt, and not a 
joint and several one. There was, therefore, but one cause of 
action for such debt, upon which but one judgment could be ren- 
dered. This question has been decided in a recent case in the 
English Court of Exchequer. King v. Hoare, 13 Mee. & 
Welsby, 494. 

2. That it was not necessary here to decide, whether the defend- 
ant, although thus discharged from all liability, would not have 
made himself again liable by the giving of his note, if no false 
representations had been made to him; for the representations 
referred to in the plea, being in relation to material facts, and 
which induced the defendant to give the note sued upon, must be 
regarded as a good bar to the present suit. 

Judgment reversed, cause remanded, with instructions to permit 
the plaintiffs to reply to the plea. 


Carson v. Steampoat TAMA. 


WATERCRAFT LAW—OBJECTIONS TO ATTACHMENT, WAIVER OF— 
SUFFICIENCY OF AFFIDAVIT. 


[REPORTED BY L. BODLMAN. ] 


Error to the Clark Circuit Court. 

In 1848, Carson filed an affidavit upon which an attachment was 
issued against the steamboat Talma. It was served upon a person 
in charge of the boat, but not an officer. In February, 1849, a 
judgment. by default was entered against the boat, in favor of 
various creditors, who had filed their claims, but the damages in 
the case of Carson had not been assessed by a jury. In May, 
1849, a bond was executed by Watson and two others, payable to 
Carson, and approved by the clerk of the circuit court, and the 
boat was discharged. At the August term, 1849, the judgment by 
default was set aside for good cause shown, and the writ of attach- 
ment quashed on account of the insufficiency of the affidavit. 

Buacxrorp, J., in delivering the opinion of the court, held, 

1. That the motion to set aside the judgment by default, did not 
waive all objections to the attachment, because the judgment by 
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default was against the boat, and when it was discharged, the 
judgment could have no effect. After the discharge, the owners of 
the boat were the only defendants, and no judgment, except against 
them could afterwards have been rendered for the plaintiff. 5 
Blackf. 291. An appearance to a suit may cure a defect in the 
process, but there are many motions that can be made before an 
appearance, and the motion in this suit is one of that kind. 

2. That the giving of the bond in vacation, for the purpose of 
having the boat discharged, was not a waiver of any objection to 
the attachment; 2 Blackf., 338; 5 Blackf., 594. In England, the 
giving of a bail bond, in vacation, to be discharged from arrest in @ 
civil suit, does not bar the defendant from setting aside the writ for 
a defect in the affidavit. 1 East, 18. Otherwise; if the bond was 
given in term time, for then the defendant had the opportunity to 
make his motion before giving the bond. 1 East, 330. 

3. That the affidavit was insufficient, because i| did not state the 
name of the person who contracted the debt. 5 Blackf., 188. 

Judgment affirmed. 





ooo 





IN THE LOUISVILLE, KY. COURT OF ace 
Tue Ironron. 
|REPORTED BY BLAND BALLARD. ]} 


THE KENTUCKY WATERCRAFT LAW—DISTRIBUTION OF PROCEEDS OF SALE— 
LIENS UNDER LAWS OF OTHER STATES—CONFLICT OF LAWS—WAGES—RE- 
PAIRS. 

On the 6th September, 1850, E. S. Ayres and others, owners 
of the steamboat Herman, instituted, in the Louisville Chancery 
Court, a proceeding in rem, authorized by a Kentucky statute, 
against the steamboat Ironton, seeking satisfaction for damages 
done the Herman by a collision with the Ironton. Ancillary to the 
proceeding, the Ironton was attached in due form. The case pro+ 
ceeded to a final hearing, when Ayres e¢ al. obtained a decree 
against the Ironton for $1,500 and costs; to satisfy which, the 
Ironton was ordered to be sold. The owners of the Ironton 
appealed from this decree, and afterwards were, upon their motion, 
allowed to take their boat into their possession, having first given 
bond with security, conditioned, as required by the Kentucky 
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statutes, “to have the boat forthcoming if the court should so 
order, or to abide by a performance of such order as the court might 
make in the premises.” After the Ironton was restored to the pos- 
session of the owners, and they had run her a few weeks, she was 
again attached, at the suit of Burton & Hazen, of Cincinnati, Ohio, 
who claimed to have a lien on her, under the provisions of the 
statute of Ohio, entitled “An act to create a lien in favor of 
mechanics and others, in certain cases,”” passed March 11th, 1843, 
for work done and materials furnished towards the building of the 
boat in Ohio, prior to the date of Ayres’s attachment. Afterwards, 
Thompson & Griffith and others became parties to the proceeding, 
and asserted liens for stores and materials furnished by them 
respectively to the Ironton, at Louisville, Ky.—some before and 
some after the date of Ayres’s attachment. Again, Horsely & 
Ehler and others became parties to the proceeding, who insisted 
that, though they lived in Ohio and made their respective contracts 
there, they were entitled to the preference given by the Kentucky 
statute, for work done or materials furnished, prior to the 6th Sep- 
tember, on the ground that their contracts were performed and 
were to be performed in Kentucky. The crew of the Ironton also 
became parties to the proceeding, and asserted their claim for 
wages. One or two other suits were heard together and at the 
same time with the above, in which the complainants claimed no 
preference or lien, but simply sought to have satisfaction out of the 
Ironton for demands which they respectively had against her 
owners, who, or some of whom, were alleged to be non-residents of 
Kentucky. 

When these cases were heard, the appeal which was prayed from 
the decree in favor of Ayres had been dismissed. 

Pirtte, Cuan. These cases come again before the court for 
instructions to the commissioner in making a distribution of the 
fund. } 
1. By the act of 1839, the wages of the boatmen, prior to the 
attachment, are to be first paid; and I would extend this to wages 
after the bonding of the boat, if it were not for a decision of the 
Court of Appeals; for it seems to me that it was the intention of 
the Legislature to introduce the doctrines of the admiralty on the 
subject of wages; and the practice in courts administering the laws 
of the sea, is to look to the surety where a vessel is bonded, if she 
is substantially incumbered by wages, and give the lien in such 
cases to the seamen, as well as in other cases. Any other rule 
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works great injustice to our boatmen, who should not be required 
to look to suits against boats along our extended shores. 

2. Next the demands for work and materials, and stores, and pro- 
visions furnished in this State, including ice, will/ be preferred. 

3. The claim of Ayres, for which he sued out |his attachment. 

4. The wages of the boatmen after the attachment. 

5. For stores and provisions furnished after the| attachment. 

6. The act of 1839 provides that, ‘Every steamboat coming 
within this commonwealth, indebted, on account of work done, 
supplies, or materials furnished by mechanics, tradesmen, and 
others, for, or on account of, or towards the building, repairing, 
fitting, furnishing, or equipping such steamboat, |or engine, tackle, 
or furniture, shall be liable- for the same, and the proceedings 
on all the liabilities aforesaid shall be in rem.” | This section does 
not give a lien on such steamboat, but only a) peculiar remedy. 
Notwithstanding this, the court would, by the laws of comity, 
inforce a lien created by the laws of Ohio, in such form as this 
court would inforce liens by the general practice! and principles of 
equity, without reference to the mode of enforcement of such liens 
provided by the laws of Ohio. If the remedy would be in a 
common law court there, exclusively, it would still be in a court of 
equity here; and the lien would not be rejected because we had no 
such common law remedy. And when proceedings were had to 
enforce such a lien, the complainant would have the preference 
which such suits generally give, but subject to rights which had 
accrued under our laws, either by direct liens as for wages, or by 
attachment previously sued out according to our laws. Ayres had 
his suit in rem, given him by our statute pending against the boat. 
This gave him a preference over the lien in Ohio; but if the lien 
in Ohio had been first asserted in this court, by sufficient process, it 
would have had the preference over Ayres, unless the remedy given 
him in rem, for a fault of the boat, would surpass the lien: and 
this might well be; for a boat that runs with liens on her, such as 
are given for repairs, &c., might, on just principles, incur liabilities 
to which such liens would have to submit. A boat, for instance, 
running with an ordinary mortgage on her, in this State, would be 
first subjected to the wages of the crew, provisions furnished, &c. 

Liens, attaching under the peculiar laws of another State, are not 
absolutely so effective in this State as in that, and never affect the 
preferences given by our laws, either to claims that are yet out of 
our court, or to those in court which have their preference, as far 
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as it is a preference, only by being in court. There might be 
qualifications of this rule, as to the latter, where the party has had 
notice of the foreign lien, and especially if it has attached from 
contract. Ido not see any reason why liens, created by contract 
abroad, should not be enforced here against parties who have notice 
before their rights accrue, with the exception of boatmen, persons 
making repairs, &c., and furnishing supplies and provisions, and, 
perhaps, those who have been damaged by the running of the boat. 

The next, then, to be paid will be those who have liens according 
to the laws of Ohio, and who had instituted their suits before other 
attachments, the matter of notice not being in question. 

7. Then the next who had attachments. 

8. Then those who had not liens, attachments to be paid in the 
order of their suits. 

In taking into consideration those mentioned in No. 2, the com- 
missioners will include the Ohio manufacturers who furnished work 
and materials for the boat while she lay in the Licking river. If 
their agreement had been to furnish at the Ohio shore, (at Fulton 
or Cincinnati,) and it had happened that from some instant cause, 
it was more convenient to put some of the articles on board in the 
mouth of the Licking, the court thinks such putting on board would 
not have created a lien within the act of 1839; but, from the 
evidence, the court infers the contract contemplated its fulfilment in 
Kentucky : and a contract made in Ohio, to furnish materials in 
Kentucky, is within the statute, although all the work on the mate- 
rials may have been done in Ohio. 





Tne Osuicaticn or AN Oats.—Neither Heaven nor earth hath 
any gyves for that man that can shake off the fetters of an oath; 
for he cares not for that God whom he dares invoke to a falsehood, 
and he that cares not for God will not care for man.—.Bishop Hall. 


Virureration.—He is a weak adversary that can be killed with 
words. 


Tae Extent or tat Law.—It has been argued that the law does 
not compel every line of conduct which humanity or religion may 
require; but there is no act which Christianity forbids that the law 
will not reach.—Besr, C. J., in Bird v. Holbrook, 4 Bingham’s Re- 
ports, 628. 
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SELECTIONS FROM RECENT REPORTS.. 


Comstocx’s New Yorx Reports, Vol. II. 
McLean’s Circuir Court Reports, Vol. IV. 
Eneuisu Law ann Equity Reports, Vol. V. 


1. Accessory. 15. Collision, (77.) 

2. Action, (122.)* 16. Consequential Damages, (137.) 
3. Administrator. 17. Consignee, (125.) 

4. Agent. 18. Consideration. 

5. Alteration of Instruments. 19. Copyright. 

6. Animals—Negligence. 20. Criminal Law. 

7. Assignment to Creditors. 21. Deceit. 

8. Bank. 22. Domicil, (128.) 

9. Bailment. 23. Estoppel. 

10. Bill in Equity, (124.) 24. Evidence, (129.) 

11. Bills of Exchange, &c. ! 25. Executions. 
12. Bill of Lading, (124.) 26. Garnishee. 

13. Carrier, (72.) 27. Guarantor, (74, 131.) 
14. Case, (121.) 


1. Acczssony.— Where an individual is charged as accessory, he 
may, under the statute, be tried and convicted, if the principal can 
not be found. But when the principal has been found and ac- 
quitted, on the charges on which another is indicted as accessory, 
the person charged as accessory will be discharged on motion. U. 
S. v. Crane, 4 McLean, 317. | 


2. Acrion.—The right of the owner of lands to the enjoyment 
thereof is qualified by the rights of others. Thus, he may pursue 
any lawful trade, but he cannot create a nuisance to the premises of 
another. So he may dig a canal, but in so doing he has no right to 
blast rocks so as to cast them upon the premises of another. 

The defendants, a corporation, dug a canal upon their own land 
for the purposes authorized by their charter. In so doing it was 
necessary to blast rocks with gunpowder, and the fragments were 
thrown against and injured the plaintiff’s dwelling, upon the lands 
adjoining. Held, that the defendants were liable for the injury, 
although no negligence or want of skill was alleged or proved. 
Hay v. The Cohoes Company, 2 Comstock, 159. 





* The figures following the title refer to the pages of this volume, on the same 
subject. 
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The defendants dug a canal upon their own land, and, in execu- 
ting the work, blasted the rocks so as to cast fragments against the 
plaintiff’s house on contiguous lands. Held, in an action on the 
case brought to recover damages for the injury, that evidence to show 
the work done in the most careful manner was inadmissible, there 
being no claim to recover exemplary damages, and the jury having 
been instructed on the trial to render their verdict for actual dam- 
ages only. Tremain v. The Cohoes Company, 2 Comstock, 168. 

The mere architect or builder of a public work is answerable only 
to his employers for any want of care or skill in the execution 
thereof, and he is not liable to third persons for accidents or inju- 
ries which may occur after the completion of such work. Albany 
v. Cunliff, 2 Comstock, 165. 

After an action has been commenced, a State law, which has not 
been adopted by the Court, extending the exemption of property 
from execution as passed,'does not apply. Lawrence v. Wicksham, 
4 McLean, 56. 

A consignee who has made an advancement on a bill of lading, 
may sue the carriers, if the goods are damaged or not delivered. 
Pendall v. Rench, 4 McLean, 259. 


8. ApministrRaAToR.—Letters of administration can only author- 
ize the individual to administer on the estate of the deceased within 
the State where granted. Suit can not be brought in any other 
State without the sanction of such State. Wood v. Gold, 4 Mc- 
Lean, 577. 


4. Acent. A corporation is not liable for a wilful trespass of a 
person employed by it, although the act be authorized and sanc- 
tioned by the President and General Agent thereof. 

The plaintiff’s boat was run into and damaged by the wilful act 
of the captain of the defendant’s boat. The trespass was also sanc- 
tioned and approved by one who was the President of defendant’s 
corporation, and the general agent and manager of its business. 
Held, that the corporation was not liable for the collision. Van- 
derbilt v. The Richmond Turnpike Company, 2 Comstock, 479. 

An agent, acting under an informal power, sells land in his own 
name, having no claim to the same, his contract will not enable the 


paebanes to claim for his improvements, under the occupying claim- 
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He can not be said to claim the title, or hold the same, from and 
under any person who can show a connected title. Reynolds v. 
Cordery, 4 McLean, 159. 

Where notes and mortgages are received in payment of a debt, 
and the creditors object to the arrangement, on the ground that the 
agent was not authorized to receive them, a proposal was made by 
the debtors to return the notes and mortgage, which the creditors 
refused to do, and brought suit on the mortgage, etc. The court 
instructed the jury, that by refusing to return the instruments and 
bringing suit, they sanctioned the act of their agent. Benedict v. 
Maynard, 4 McLean, 570. 


5. Aureration or Instrument.—The presumption is, that an 
erasure or interlineation in a deed was made at the time of the exe- 
cution of the deed. 

In ejectment, the deed on which the lessor’s title depended, ap- 
peared to have an interlineation and erasure in parts not material. 
No evidence was given to show when the alterations were made. 
Held, that it was a question for the jury whether the alterations 
were made before the execution of the deed. Doe d. Fatham v. 
Catamore, 5 English L. & E. Reports, 349. 


6. Animats—Nucticence.—Case for an injury done to the 
plaintiff by the defendant’s bull. The plaintiff, whilst walking 
along a public street, wearing a red handkerchief, was attacked and 
injured by defendant’s bull, which was being driven along the street. 
The defendant stated, after the accident, that the red handkerchief 
was the cause of the injury, for that he knew the bull would run at 
any thing red. Held, that this was evidence for the jury in support 
of the averment of the serinter. Hudson v. Roberts, 5 English 
L. & E. Rep., 514. 


7. AsstanmMent ror Benerit of Creprtors.—An assignment 
by a debtor of all his estate and effects to a trustee, upon trust, for 
sale for the benefit of creditors, contained a proviso enabling the 
trustee to employ the debtor, in collecting and getting in his es- 
tate and effects, and in carrying on his trade, if thought expedient 
by the trustee; and to allow the person so employed, out of the 
trust estate, such sum as the trustee should deem proper. Held, 
that, the carrying on of the trade being only auxiliary to winding up 
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the affairs of the debtor, the deed was not void. Janes v. Whit- 
bread, 5 English L. & E. Rep., 431. 


8. Baxx.—A note issued by’a bank in violation of its charter, is 
void. It is also void if issued in contravention of a law in force at 
the date of its charter. All who receive notes of a bank are bound 
to take notice of its charter. Root v. Wallace,-4 McLean, 8. 

A bank which draws a bill in express violation of its charter, can 
not set up such bill in payment. The bill is void and must be so 
held in all transactions relating to it. Davis v. Bank of the River 
Raisin, 4 McLean, 387. 


9. Battm-nt.—The defendant, who owned a flouring and custom 
mill, contracted to ‘take’? the wheat of the plaintiffs, which was to 
be of good merchantable quality, and to “give” them one barrel of 
superfine flour, at his mill, for every four 36-60ths bushels. He was 
to pack the flour in first rate barrels, and warrant it to pass inspec- 
tion; one-half the flour to be delivered on a given day, and the other 
half on a given day later, or as much sooner as he could make it. 
Held, that the contract implied a sale of the wheat, and not a bail- 
ment. 

And, therefore, further held, that the accidental destruction of the 
mill, and the wheat after it was received into the mill, by fire, did 
uot excuse the defendant from delivering the flour. Norton v. 
Woodruff, 2 Comstock, 153. 

The owners of a steamboat employed in the business of towing 
boats for hire are not common carriers. Wells v. The Steam Nav- 
tigation Co., 2 Comstock, 204. 


10. Bint 1x Cuancery.—A proceeding, under a statute, against 
real property is, in effect, a proceeding in rem, and can only effect 
the thing named in the bill. 

A decree for money on such a bill, under which other lands have 
been sold, such sale is void. Boswell v. Dickerson, 4 McLean, 
262. 


11. Brits or Excuaner ano Promissory Notzes.—Where the 
owner of a bill sends it to his correspondent to be collected, with 
directions to place it to his credit, and at the same time draws at 
sight against the fund, the title to the bill passes, so that the pro- 
ceeds cannot be followed into the hands of third persons receiving 
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them in good faith. Clarkv. Merchants’ Bank, 2 Comstock, 380. 

The drawer of a bill is never liable to the acceptor in that char- 
acter, and therefore a release to him, as drawer merely, will not 
discharge a claim against him for nioney sebsequently paid by one 
who accepted the bill for his accommodation. Pearce v. Wilkins, 
2 Comstock, 469. 


12. Bint or Lapixe.—Bills of lading, which required the sig- 
nature of a principal agent, can not be held good if signed by a-per- 
son designated by the agent. Pendall v. Rench, 4 McLean, 259. 

A bill of lading can not be contradicted by parol. But evidence 
may be given that the consignee had notice that the goods belonged 
to a person different from the person named in the bill; and that a 
corrected bill of lading was forwarded to the consignee. 

Instruction was given to the consignee not to sell the property, but 
to store it until it should command better prices. A sale contrary to 
instructions, except for advances, makes the consignee liable. Cha- 
pin v. Siger, 4 McLean, 378. 


13. Carrier.—lIn an action on the case, the declaration alleged 
that the defendants were proprietors of a certain railway and car- 
riages for the conveyance of passengers, cattle, &c., for hire; that 
plaintiff delivered to, and defendants received, divers) horses from 
plaintiff, to be carried for plaintiff by defendants, in their carriages, 
for reward, and that one of the wheels of a carriage ir, which some 
of plaintiff’s horses were being conveyed caught fire from friction ; 
that plaintiff, at the next station, requested defendants to change 
such carriage, and not to persist in further conveying plaintiff’s 
horses in the same ; that defendants, in spite of such request, did so 
persist ; that the wheels afterwards, from want of due precaution 
against friction, and not otherwise, were snapped asunder, whereby 
the carriage was thrown off the rails, and plaintiff’s horses were in- 
jured. The plea traversed delivery and acceptance, modo et for- 
ma. It appeared that the plaintiff, at the time of agreeing for the 
carriage of the horses, was informed by the station master that he 
would have to run all risks of carriage, to which plaintiff assented, 
and he also signed a ticket in the ticket book of the company, which 
contained a memorandum that the owner of the hotses was to be 
required to see to the efficiency of the carriages; that|/the company 
were not to be responsible for any alleged defects in their carriages 
er trucks, unless complaint be made at the time of booking, or be- 
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fore the same leave the station, nor for any damage, however caused, 
to horses, &c., traveling upon their railway. 

Held, that whether the declaration was founded upon the common 
law liability of the defendants as carriers, or upon a special con- 
tract, there was a variance; in the former case, because there was 
proof of a special contract; in the latter case, because the declara- 
tion alleged an unqualified contract to carry, whereas the contract 
proved was to carry, the defendants not being answerable for certain 
risks ; that the allegation traversed by the plea was a material alle- 
gation, as the extent of the defendants’ liability depended upon the 
nature of the bailment to them; and that the allegation of a deliv- 
ery to be carried was equivalent to an allegation of a delivery to be 
safely and securely carried, subject to such exceptions as the law 
will create. Austin v. Manchester Railway Company, 5 Eng- 
lish Law & Equity Reports, 329. 


14. Case—Necuiicencr.—A declaration in case alleged that the 
defendant was possessed of a theatre and of a stage therein, on which 
dramatic entertainments were performed, and of a dressing-room 
therein, and a floor underneath the stage, in which was a certain 
hole of great depth; across and along which said floor the perform- 
ers at the theatre were accustomed to pass from and to said dressing- 
room, to and from said stage; that the defendant hired the plaintiff 
to perform at the said theatre, and the plaintiff did perform in a cer- 
tain opera, performed under the management and for the profit of 
the defendant; and it then became and was the duty of the defend- 
ant to cause the said floor to be so sufficiently lighted, and the said 
hole to be so fenced and guarded, during and until a reasonable time 
after the said performance, as to prevent any accident to those pass- 
ing across and along the said floor from the stage to the dressing- 
room. That the defendant, well knowing the premises, permitted 
the said floor to be insufficiently lighted, and the hole to be open 
without any sufficient fence, during and until, &c., by reason where- 
of the plaintiff, who, immediately after the performance, was pass- 
ing from the stage along the passage to the dressing-room, fell down 
the said hole, and was greviously injured. 

Held, first, that the facts stated did not raise the duty, the breach. 
of which was alleged; secondly, that the express allegation of duty 
‘was immaterial, and could not help, and, therefore, that the declar- 
ation was bad in arrest of judgment. Seymourv. Maddoz, 5 Eng- 
jish Rep.,265; 20 Law J. Rep. Q. B., 327; 15 Jur., 723. 
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15. Cotitsion.—If the plaintiff is in fault in a case of collision 
he cannot recover damages. There can be no recovery when both 
parties are in fault. The maritime rule apportions the damages, as 
the faults of the parties may be established. What damages may 
be recovered from an offending boat. Halderman v. Beckwith, 4 
McLean, 286. 

In a case of collision the jury will give remuneration for raising 
the injured boat, repairing her, and for her use until the repairs shall 
be made. The jury are not bound to give interest, but they will, 
if they find for the plaintiff, give such damages as they deem just. 
Barrett v. Williamson, 4 McLean, 589. 


16. ConszquentiaL Damaces.—In the use of his own property 
a man must be careful not to injure his neighbors. An excavation 
of the sidewalk, opposite his own house, for a vault, being author- 
ized, provided defendant kept it covered, but being left uncovered, 
the plaintiff, at night, fell into it and was injured. Held, the de- 
fendant was liable. To sustain the action the plaintiff must show 
that he used ordinary caution, and that the defendant was negligent. 
In estimating the damages, the jury will consider the pain endured, 
time lost, and expense incurred. Beardsley v. Swann, 4 McLean, 
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17. Constexer.— Where a consignee, having made no advances, 
sells the property contrary to his instructions, he is responsible. 
Chapin v. Siger, 4 McLean, 378. 


18. Coxsiperation.—A partial failure of consideration can not 
be set up to a note given on the purchaser. Elminger v. Drew, 
4 McLean, 388. 


19. Cory Rieut.—A person who uses his own manuscripts for 
the purpose of instructing others, does not thereby abandon them to 
the public; nor does he abandon them when his pupils are permitted 
to take copies.. Such copies being intended for instruction, as used, 
can be applied to no other purpose. In the use, the intention of the 
owner of the manuscript can not be perverted or extended. - Bart- 
lett v. Crittenden, 4 McLean, 300. 

Every abridgment of a work, however fair, does, more or less, 
affect the sale of the work. The copy right of an author should be 
protected by the same rule that applies to a patented machine. A 











Selections from Recent Reports. 325 


fair abridgment contains the principle of the original work. A 
compiler, or reviewer, can not extract from an author so as to con- 
vey the same knowledge of the original book. There is a clear 
distinction between a compilation and an abridgment. An abridg- 
ment necessarily adopts the same arrangement, and conveys the same 
knowledge in a condensed form. A compiler can neither adopt the 
arrangement, nor convey, by his extracts, the same knowledge. 

A fair abridgement, though it injure the sale of the original 
book, is lawful. <A part of a book may be an infringement, and 
the other parts not. Story v. Holcombe, 4 McLean, 306. 


20. Crimrnat Law.—A writ of error will not lie in behalf of 
the people after judgment for the defendant in a criminal case. The 
People v. Corning, 2 Comstock, 9. 

One who is without fault himself, when attacked by another, may 
kill his assailant, if the circumstances be such as to furnish reason- 
able ground for apprehending a design to take away his life, or do 
him some great bodily harm, and there is also reasonable ground for 
believing the danger imminent that such design will be accomplished; 
although it may afterwards turn out that the appearances were false, 
and there was in fact no such design nor any danger that it would 
be accomplished. The revised statutes of New York have not 
changed the law on this subject, in that State. 

But this principle will not justify one in returning blows with a 
dangerous weapon when he is struck with the naked hand, and there 
is no reason to apprehend a design to do him great bodily harm. 

Nor will it justify homicide when the combat can be avoided, or 
where, after it is commenced, the party can withdraw from it in 
safety before he kills his adversary. Shorter v. The People, 2 
Comstock, 193. 


21. Decerr.—An action of deceit lies against a warehouseman, 
who gives a false receipt, by means of which the plaintiff is induced 
to accept and pay a draft for $12,000. The plaintiffs made an ad- 
vance, as commission merchants, expecting to have the selling of 
the produce, and their commissions. Held, that this was a ground 
for damages. The defendant is also liable for the fraud. Suydam 
v Watts, 4 McLean, 162. 


22. Domicin.—A man may obtain a new domicil in a country 
where he is only a lodger, and not a house-keeper, and without re- 
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pudiating his nationality. And where a testator was a native of 
Scotland, and domiciled there, and afterwards came to London, 
where he continued to reside, chiefly in lodgings, for many years, 
making London the central place of his affairs and business, it was 
held that he acquired a new domicil in London, and that it was im- 
material whether he resided ina house of his own, or in lodgings. 

Held, also, that this domicil was not changed by a subsequent res- 
idence in Paris, where the testator took a lease of apartments, de- 
terminable either by the lessor or lessee at the end of three, six, or 
nine years; and that the fact of his describing himself in his will, 
made at Paris, shortly before his death, as of the city of Edin- 
burgh, was immaterial with reference to the question of domicil. 
Whicker v. Hume, 5 English Rep., 52; 15 Jurist, 567. 


23. Esrorrri.—A party is not estopped by his admission or as- 
sertion of a conclusion of law upon undisputed facts. Brewster 
Stryker, 2 Comstock, 19. 





EXCLUSION OF WITNESSES ON THE GROUND. OF INTEREST— 
EXAMINATION OF THE ADVERSE PARTY. 


By the 48th Ohio Laws, 33, and 49th Ohio Laws, 27, a party to 
any action at law, or proceeding in chancery or arbitration, and any 
person for whose immediate benefit any such action may be prose- 
cuted or defended, may be examined as a witness by the adverse 
party, or by either one of several adverse parties. The statute fur- 
ther provides, in section 3, that ‘*no person offered as a witness shall 
be excluded by reason of his or her interest in the event of the ac- 
tion; but that this section shall not apply to a party of the action, 
nor to any party for whose immediate benefit such action is prose- 
cuted or defended, nor to any assignee of a thing in action, assigned 
for the purpose of making him a witness.” 

This statute is substantially a re-enactment of Lord Denman’s 
Act, 6 & 7 Vict. ec. 85, which declares— 


“ That no person offered as a witness shall hereafter be excluded by reason of irca- 
pacity from crime or interest from giving evidence, either in person or by deposition, 
according to the practice of the court, on the trial of any issue joined, or of any matter 
or question, or on any inquiry arising in any suit, action, or proceeding, civil or 
criminal, in any court, or before any judge, jury, sheriff, coroner, magistrate, 
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officer, or person having, by law, or by consent of parties, authority to hear, receive, 
and examine evidence ; but that every person so offered may and shall be admitted 
to give evidence on oath, or solemn affirmation, in those cases wherein affirmation is by 
law receiveable, notwithstanding that such person may or shall have an interest in the 
matter in question, or in the event of the trial of any issue, matter, question, or in- 
quiry, or of the suit, action, or proceeding in which he is offered as a witness, and 
notwithstanding that such person offered as a witness may have been previously con- 
victed of any crime or offense. Provided, that this act shall not render competent 
any party to any suit, action, or proceeding, individually named in the record, or any 
lessor of the plaintiff, or tenant of premises sought to be recovered in ejectment, or 
the landlord, or other person in whose right any defendant in replevin may make 
cognisance, or any person in whose immediate and individual behalf any action may 
be brought or defended, either wholly or in part, or the husband or wife of such per- 
sons respectively.” See note to Wilson v. Magnay, 1 Carrington & Kirwan, 291. 
This statute, which, upon close examination, will be found to 
‘have effected great changes in the law of evidence, has undergone 
repeated judicial construction in the English courts. A review of 
those decisions will probably serve to fix the meaning of some 
words in the Ohio statute, which experience has shown to be open 
to controversy. And to this point it is proposed to confine our in- 
quiries. 
in Wheeler v. Senior, 1 Carr. & Kirwan, 293; 47 Eng. Com. 

Law R., 292, in 1844, Mr. Justice Wightman construed the words 
‘‘any person on whose immediate and individual behalf any action 
may be either brought or defended,” as admitting the sheriff’s dep- 
uty, into whose hands a writ of ca. sa. had come for execution, and 
who had not served the same, as a witness in favor of the sheriff, 
- in an action against him for not arresting a judgment debtor, “as 
the deputy could only be made liable through the medium of an- 
other action.” The deputy, in this case, had given the usual bond 
to the sheriff, but did not defend the present action. Mr. Baron 
Parke, in the same year, in Wilson v. Magnay, 1 Carr. & Kir- 
wan, 291, admitted a deputy, under the same circumstances. 


The general scope of the 6 & 7 Vict. c. 85, is, to allow the exam- 
ination of all persons, notwithstanding they may have an interest in 
the event of the suit. The meaning of the proviso is, that no per- 
son who is a formal plaintiff on the record, shall be called as a wit- 
ness, nor any person-who, though not a formal plaintiff, is yet sub- 
stantially so. For instance, suppose a man assigns a bond, and sues 
the obligor on behalf of the assignee, the latter would be a person 
in whose immediate and individual behalf the action was brought, 
and therefore not an admissible witness. ‘‘It appears to me,” said 
Mr. Justice Coltman, in Hill v. Kitching, 3 Manning, Granger & 
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Scott, 309; 54 Eng. Com. Law R., 308; 2 Carr. &. Kirwan, 278, 
‘¢that the party in whose immediate and individual behalf the ac- 
tion is brought, must be understood to mean, the party who causes 
the action to be brought; and that a witness is not brought within- 
the proviso by merely showing that he has an interest in the deter- 
mination of the cause in a particular way.” 

In that case, a witness named Cramond was objected to as incom- 
petent on the ground of interest. He stated on the voir dire, that, 
the defendant having applied to him to procure freight for his 
vessel, he applied to the plaintiff; that he afterwards introduced the 
plaintiff to the defendant; that the negotiation between them took 
place at his, Cramond’s, office, but that he had nothing to do with 
it; that he had no claim against the defendant, but should receive. 
half the commission from the plaintiff, if he recovered, pursuant to 
an agreement with the plaintiff to that effect, and the custom 
amongst brokers. ‘‘If it had appeared that the plaintiff had made 
over to Cramond a moiety of the commission,” said Chief Justice 
Tindal, ‘‘then I should have said that Cramond was a person in whose 
mmediate and individual behalf the action was in part brought. 
But that is not so. Cramond, though he claims a moiety of the 
commission, under a separate and distinct agreement with the plain- 
tiff, has no right to lay his hand upon any portion of the money to 
be recovered in this action. And there was no evidence to show 
that he was any party to the bringing of the action.”” He was ac- 
cordingly held admissible. 

Upon the same principle, in Sage v. Robinson, 18 Law Journal — 
R. (N. 8.) Exchequer, 31;° 3 Welsby, Hurlstone & Gordon, 142; 
12 London Jurist, 1054, Exchequer, it was held that a witness 
called on the part of the defendant, in.an action for money had and 
received to the use of the plaintiff, was competent, notwithstanding 
he declared on his voir dire, ‘‘I indemnified the defendant ; the de- 
fendant said, at first, he would defend the action; I said, ‘I will 
share the loss.’ ” 

In Hart v. Stephens, 6 Adolphus & Ellis, N. S., 937; 51 Eng. 
Com. Law R., 937, in 1845, an action was brought on a promis- 
sory note by the administrator of his mother, to whom it had been 
given before marriage. The only witness called to rebut the plea 
of the statute of limitations, was her husband, who proved repeated 
payments of interest to himself in his wife’s lifetime. He had 
never reduced thé note into his possession. The court held him a 
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competent witness, notwithstanding his possible benefit from his 
wife’s estate. 

The assignees of a bankrupt are trustees for the benefit of the 
creditors who have proved their debts; and on that ground it was 
held by Chief Justice Wilde, in Belcher v. Brake, 2 Carr. & Kir- 
wan, 658, in an action by assignees of a bankrupt to recover a sum 
paid to the defendant by way of fraudulent preference, that a cred- 
itor must be considered as a person ‘‘ on whose immediate and indi- 
vidual behalf”? the action was bronght. There the money to be 
recovered in the action would increase the fund divisible among the 
creditors, and the action might well be considered as brought on 
their immediate and individual behalf. So, in the case of Clark 
v. Bell, 12 London Jurist, 421, where an action was on a note made 
to the plaintiff as a trustee for a joint stock company, the same 
doctrine was laid down. In both cases the party in the cause and 
the witness stood in the relation to each other of trustee and cestut 
que trust at the time of the trial in respect of the very subject-mat- 
ter sought to be recovered. 

But in an action by a bankrupt against his assignees to try the va- 
lidity of the fiat issued against him, creditors of the bankrupt, 
whether they have or have not proved their debts, are competent 
witnesses for the defendants, under the statute; for the relation of 
trustee and cestui que trust does not exist. The supposed author- 
ity of the assignees is not in any respect derived from the witnesses, 
and they are entire strangers to the acts done, and in no way an- 
swerable in costs or otherwise. The action can not, therefore, be 
said to be defended on their immediate and individual behalf. Co- 
lumbine v. Penhall and Another, 19 London Law Jour. R. (N. 
S.) Queen’s Bench, 302. See also Black v. Jones, 20 London 
Law Journal R. (N. 8S.) Exchequer, 152. 

In Sage v. Robinson, above, it was conceded that the onus of 
showing that the case falls within the proviso, lies on the party ob- 
jecting to the testimony of the witness on the ground of interest. 

Mr. Justice Cresswell, in Dresser v. Clark, 1 Carrington & Kir- 
wan, 569, doubted whether, in an action on joint contract, one of 
several defendants who has suffered judgment by default, might, un- 
der the statute, be called by the plaintiff to prove the contract. 
That one of the defendants, in an action of tort, who had suffered 
judgment by default, was not admissible in favor of his co-defend- 
ants, being both a party to the record and interested in the event of 
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the suit, was decided in Thorpe v. Barber, 17 London Law Jour. 
R. (N. 8.) Common Pleas, 113. 

Other questions have arisen, under the statute, upon the words 
‘‘an interest in the matter in question, or in the event of the trial.” 
In Udal v. Walton, 14 Meeson & Welsby, 254; 14 London Law 
Journal R. (N. 8.) Exchequer, 262; 9 Jurist, 515; a bankrupt was 
held competent to prove a petitioning creditor’s debt, or act of bank- 
ruptcy, or any fact which tends to support the commission. So in 
Hearne v. Turner, 2 Man., Granger & Scott, 525; 15 London 
Law Journal R. (N. S.) Common Pleas, 105, the witness who 
had not indemnified the defendant, and had nothing whatever to do 
with the action, was called to prove that the property in certain 
promissory notes, the subject matter of the action, was in himself. 
The action was trover, by A. against B., for the notes. B. pleaded, 
that before A. was possessed of the notes, the witness C. was 
lawfully possessed thereof, as of his own property; that they had 
been fraudulently obtained from C., and wrongfully delivered to A., 
whereupon, B., as the agent of C., and by his direction and author- 
ity, took the notes out of the possession of A. The replication 
traversed the property in C.; and the court held that he was admissi- 
ble to prove it. 

Lord Denman’s views on the propriety of admitting parties 
themselves to testify in their own favor, will be found in the eighth 
volume of this Journal, page 511. He was decidedly in favor of 
such admission, and such is now the law of England, and snch 
before long will probably be our own. fa. GB, €, 





MISCELLANEOUS. 
RESIGNATION OF JUDGE WARDEN. 


To the great regret of the Cincinnati Bar, Judge Warpen, late presiding Judge of 
this Circuit, has resigned his place on the Bench of the Court of Common Pleas. 

On the distribution of the business of that crowded court, the Chancery jurisdic- 
tion had been assigned to Judge W., and it was a branch for which he was peculiarly 
well fitted. To great powers of physical endurance, he unites habits of the most 
patient investigation, quickness of perception, considerable literary attainments, and 
a remarkable felicity in his mode of statement. Even if these qualities, so desirable in 
a Judge, had not won upon the good opinion of the Bar who practised before him, 
they certainly could not have failed to appreciate his courteous and agreeable man- 
ner, and regret that his seat was vacated. 
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ENGLISH REPORTS IN LAW AND EQUITY. 


We have received from the publishers, Messrs. Little & Brown, the second part of 
the sixth volume, which completes the series for the present year. The readers of 
this Journal know how very highly we appreciate the utility of this work to the 
profession. We therefore content ourselves with anr .uncing a change made by the 
publishers, for the future, which is to issue a volume every two months, in place of 
half a volume every month. The following is their apvERTISEMENT. 


ENGLISH LAW AND EQUITY REPORTS. 


Hereafter this series of Reports will be published only in volumes, and the present 
system of publication by numbers will be discontinued. The interval between the 
issue of the first and second part of each volume is found to be so short, that the 
advantages of a publication by parts are unimportant. No other change in the plan 
of the work is contemplated, and the future volumes of which the seventh is already 
in press, will be issued once in two months, or as often as sufficient matter is 
received. Our mail subscribers can continue to receive their volume by mail, in 
paper covers, as heretofore. 

The price of the work will be as before, $2.00 a volume to permanent subscribers, 
and $2.25 per single volume. 

Hereafter the Reports will be regularly Digested in the Annual volumes of the 
United States Digest. Lirttz & Brown. 

Boston, February, 1852. 


CATALOGUE OF THE LAW SCHOOL OF CINCINNATI COLLEGE. 


A Caratogue of the Law School of Cincinnati College, for the Academical year 
185152. Cincinnati: Morgan & Overend, Printers, 1852. 


This pamphlet contains the names of forty-five students, who have attended the 
lectures of the present course. This vast increase of number during the last two 
years, and their places of residence, given in the Catalogue, indicate that the School 
has extended his good name widely, and that its future prosperity is well founded. 
We observe that one of the gentlemen recently attending the lectures, has been 
transferred, in the midst of the course, to the Bench in Indiana. In the list, appear 
the names of others who had been several years engaged in the practice in the 
neighboring States. The course is now permanently fixed at six months from 
October 20th to April 20th. The present session continues ti!l the first of June. 


OBITUARY. 


Sir Hersert Jenner Fusr, Judge of the Court of Arches, and of the Prerogative 
Court of Canterbury, died on the 21st of February last, in the seventieth year of his 
age. 

Sir Herbert Jenner was appointed Judge of that court, we believe, in the year 
1834, and he continued to preside there until within a short period before his 
decease. There are reported cases decided by him, published in this country, to the . 
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5th of August last. Circumstances seldom arising amid the quiet of the Doctor’s 
Commons, have made the name of Sir Herbert widely known throughout England 
and America, both to the profession and the people. We allude of course to the 
celebrated controversy growing out of the Oxford Tractarianism, in connection with 
Mr. Gorham’s presentation to the vicarage of St. Just, and the refusal of the Bishop 
of Exeter to consecrate him for that office. To lay minds, it presented the singular 
spectacle of a court of justice, with a lay judge, undertaking to settle, for a great 
empire, one of the nicest questions of polemical theology that has agitated the hopes 
and fears of mankind since the days of John Chrysostom—the effect of Christian 
Baptism. Mr. Gorham, being of opinion that infants are not absolutely and uncon- 
ditionally regenerated in and by water baptism duly administered, the Bishop refused 
to consecrate him, and as Sir Herbert thought that the Church of England held that 
they were so regenerated, he was justified in that refusal. 1 Eng. Law & Equity, 
601. From this decision an appeal was taken to the Privy Council. where, after a 
very learned argument by Dr. Bayford, Dr. Addams, Badeley, and Turner, the 
judgment of the Prerogative Court was reversed. 1] Eng. Law & Equity, R. 19. 

Another case, growing out of the Pusey Theology, attracted almost equal attention, 
and was noticed at the time in the secular press throughout England, Ireland, and 
America—that of Rev. Mr. Connelly, who having persuaded his wife to a separation, 
with a view of each party taking vows of celibacy, afterwards changed his 
opinion, and sought, against the will of his wife, by a suit in the court of Arches, 
a restitution of his conjugal rights. 2 Eng. Law & Equity, R. 570. 

The decisions of the Arches Court, during the time of Sir H. J. Fust, are reported 
in Curties and the London Jurist. He assumed the name of Fust in addition to that 
of Jenner, on the 14th of January, 1842, in compliance with a proviso contained in 
the will of his kinsman, Sir John Fust. 3 Curties, 1. 






DEATH OF HOW. JEREMIAH MORROW. 


On Tuesday afternoon, March 23, 1852, Mr. Riddle, Senator from Hamilton county, 
in the Ohio Senate, rose and said : 

I rise, Mr. President, to make an announcement which will be received with sor- 
row by this Senate, as it will be by the people of the whole State. This announce- 
ment is embodied in the joint resolutions I have now the honor to offer. 

The resolutions were then read by the President as follows : 

Resolved, by the General Assembly of the State of Ohio, That this General Assembly has 
heard with deep sensibility the annunciation of the death of Jeremiah Morrow, late of the county of 
Warren, one of the early pioneers of the West, one who has filled the office of Governor of Ohio, 
Senator in Congress, and other important trusts under the territorial and State Governments, and one of 


the framers of the first constitution of Ohio. 
Resolved, That this General Assembly deeply sympathize with the family of the deceased on this 


melancholy occasion. 
Resolved, That a copy of these resolutions, signed by the President of the Senate and Speaker of 


the House of Representatives, be forwarded to the family of the deceased. 
The question was stated to be on the passage of the Resolutions : 


Mr. Riddle said : 

Mr. Presipenr: The resolution just read might, perhaps, have been offered by 
another than by myself; but in the absence of the Senator representing the dis- 
trict in which Gov. Morrow died, I have deemed it proper to do so. 

Jeremiah Morrow was no common man. One of the Pioneers of civilization in the 
Territory Northwest of the river Ohio, he suffered with the other early settlers all the 
privations incident to a new country. Impressed with his talents, sterling honesty, 
and devoted patriotism, he was selected by the people of Hamilton county, then 
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extending over a large portion of Western and Southern Ohio, to represent them in 
that Convention, which, half a century since, gave Ohio that Constitution under 
which she flourished and grew and so prospered that she now ranks as the third 
State in the Great Confederacy. 

Immediately after the organization of the State Government, Gov. Morrow Was 
elected a Representative in Congress, and for ten years, solitary and alone, in the 
lower branch of the National Legislature, he represented the State of Ohio. In 1813, 
so well were the people satisfied with their representative, that he was elected to the 
United States Senate, in which capacity he served until 1819—being a period of 
sixteen years in succession, in the National Councils, without an interregnum. 

In June, 1812, prompted by his patriotic feelings, and deeply incensed at the 
insults offered our flag, in the impressment of American seamen, and their incarcera- 
tion on board of British armed vessels, Governor Morrow voted for that Declaration 
of War against Great Britain which led to fierce conflict on land and sea, known as 
the last war with England. During the whole of the struggle, Gov. Morrow was on the 
side of his country, and acted well the patriot’s part. 

After his retirement from the United States Senate, the deceased sought a retire- 
ment, and for three years tasted the sweets of private life. But in 1832, the people, 
unwilling to lose his services, again called him to their service, by choosing him as 
their Governor, In 1824, Governor Morrow was again elected Governor of the 
State, at whose birth he had assisted while forming the Constitution which gave her 
a name and a place in the Union, as one of the confederated States of the American 
Republic. 

Immediately after his retirement from the gubernatorial chair, Cov. Morrow was 
chosen State Senator, and represented the county of Warren during the years 1827 
and ’26. Ever prompt and willing to obey the wishes of the people, no matter how 
humble the station, this man, who had been Governor of the State—who for sixteen 
years had been a Senator and Representative in the National Congress, occupied, at 
the solicitation of his neighbors, a seat in the House of Representatives, during the 
session of 1835 and ’36, and although advanced in life, actively and zealously shared 
in the onerous duties of his station. 

In 1840, on the resignation of Thomas Corwin as a member of Congress, Gov. 
Morrow was elected to fill the vacancy thus occasioned in the 26th Congress, and at 
the same time the aged patriot was elected to serve the whole term of the 27th 
Congress. ’ 

Gov. Morrow was an early and consistent friend of the internal improvement 
policy of the State, in company with the distinguished citizen of New York, De Witt 
Clinton, who then presided as Governor over his native State. Gov. Morrow assisted 
in breaking ground on the Ohio Canal—thus commencing that great work, which 
unite the waters of the great inland seas of the Northwest with those passing their 
flood to the Gulf of Mexico. 

In the death of Jeremiah Morrow, the State has lost one of her tried, her best 
men, and community has lost a good citizen; for with him fell a great and a good 
man. Kind in his manners, true to his country, and to his friends, benevolent in 
his disposition, his loss is most severely felt where best he was known. He loved 
his State: he had seen her progress from the howling wilderness to the garden spot 
of the Mississippi valley, and then full of years and full of honors, loved and 
respected, he was gathered to his fathers, leaving mary to bless but none to curse 
his memory. He lived and died a Christian. 

It is well that the Legislature of the State, for whose welfare he cared, and in 
whose service he spent the prime of his life, should show a proper respect for his 
memory, and it is also meet that the two Houses should show their appreciation of 
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the signal services rendered by the departed ; and hence these resolutions were 
offered. I believe they will pass unanimously, and that when sent to the 
mourning family, they would show that the memory of the aged patriot was still 
cherished by the representatives of the people, in General Assembly convened. 

During the first week of the session of this General Assembly, the veteran, 
enjoying, to all appearances, a green old age, was in our midst. As a mark of 
respect due to his many virtues, and his great services, he was invited by the Senate 
to take his seat on the stand with the President. The living form then before us, is 
now no more. The soul which shone in the animated countenance, is now with its 
God, and all that was mortal, is now in the embrace of Death. 

After some additional remarks, by Messrs. Fudge and Cox, the resolutions were 
unanimously adopted and the Senate adjourned. 

The resolutions being sent down from the Senate to the House of Representatives, 
Mr. Ward, member from Warren county, rose and said : 

Mr. Sreaxer: I hope that the preamble and resolutions which the Senate has just 
sent us will be unanimously adopted by this House ; and that in token of our venera- 
tion for the illustrious man whose death is just announced, we will, like the Senate, 
adjourn until to-morrow. 

Mr. Speaker, I need not stand here to pronounce a eulogy upon the late Governor 
Morrow. His own life, his public services, his private virtues, his spotless character, 
are his best eulogy. Perhaps no man in the west+-certainly none in Ohio—has 
been so universally respected, so generally beloved. As a statesman, as a Christian, 
as a neighbor, he has enjoyed the confidence and respect, the admiration and the 
love, of all who knew him, and now full of years and full of honors, his head has 
sunk to the grave, and his spirit has arisen to the bosom of his God. 

Gov. Morrow, in early manhood, nearly sixty years ago, removed from Penn- 
sylvania, and settled upon the banks of the Little Miami, in Warren county, Ohio, 
when the Northwestern Territory, was almost a wilderness. Few white inhabitants 
were in its borders. The deceased came into a new country and settled down on 
the very outposts of civilization. He came with the chosen partner of his bosom to 
plant himself and his rising family in the vast forests around him, and subdue the 
virgin soil to the husbandman’s culture. He had no wealth, no inheritance but his 
own strong energies, no friends but his own sterling virtue, and no abiding hope but 
in God and his own right arm. 

The home which he chose for himself upon the bank of the Little Miami, and 
upon which he reared the rude cabin of the western pioneer, remained his residence 
to the time of his death. When he settled there, Cincinnati was a little village : the 
very Indians yet lingered round his home. He came not to seek greatness: he 
panted for no distinction. He sought only to provide for his own household, and to 
make himself useful and obliging to his neighbors. But neither the obscurity of his 
pursuits nor the modesty of his demeanor could conceal from his rude but far-seeing 
fellow-citizens his talents or his virtues. 

He was called from his farm to his country’s councils, and was ever afterwards, 
during his whole life, in public employment, whenever he could consent to be so. 
He was the first delegate of Ohio. while a territory, in the Congress of the United 
States, a member of the Constitutional Convention of Ohio, a member of the 
Legislature, and Governor ; he was in both branches of Congress, and was always 
a vigorous, active, and industrious public servant. In his earlier life he neither 
sought nor declined office. This was no affectation, for he really set no value upon 
the “pomp and circumstance ” of official station. I well remember when the ven- 
erable old man declined serving longer in Congress. With that gravity of intonation 
for which he was so remarkable, he announced to his assembled fellow-citizens that 
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he Wished to be excused from serving them longer—that he had lived through his 

age and generation, and served it as best he could ; that new men and new interests 

had grown up around him ; and that it was now proper for him to leave those inter- 

ests to the keeping of the present generation, who better understood and who more ) 

warmly sympathized in the wants of the present age. He made the same response 

be when solicited to take a seat in the late Constitutional Convention. He said he had 
assisted in forming one Constitution ; it was now worne out, and he was worne out 

With it. The new one ought to be formed by those who would live under it. Few, ant. 

indeed, are the statesmen who ever feel themselves too old for the public service, b 

though others may think so; but Gov. Morrow thought himself too old, when all fi ga 

others believed him to be young enough to be the safe guardian of their every 14 i? 
interest. Pe! i 

Mr. Speaker, another patriarch has fallen—another of those pioneers who reared ide 
for us the structure of our greatness as a State, is gone. What remarkable scenes 
have passed under the observation of this venerable old man! How much that the 
world calls great has come and gone during his life. He was born in that remarka- 
ble year 1769—remarkable for giving birth to Napoleon, and Wellington, and Soult, +2 
and many others of that galaxy of great men who so chained the attention of the ; i 
world for so long a period. He read of the mighty convulsions of the French bil 
revolution, of the brilliant battles of Napoleon, not in the musty pages of history, 

/ but in the damp sheets of the gazette. He remembered the stirring events of our 
own glorious revolution, not as the story of a revered parent, tottering upon his 
staff, but as the sacred memorial of his own earliest youth. He was in the public 
councils of the nation when the elder Adams and Jefferson, and Madison, ruled the 
destinies of his country. He was familiarly acquainted with the fathers of the 
republic. The very government had grown up under his eye, and he had watched 
its every movement up to the present day. He had seen his beloved country a 
colonial dependency girded by the Ocean and the Alleghanies, and he lived to see it 
a mighty nation, second to none upon the earth, and extending from sea to sea. In 
Ohio he hadseen more magical changes still. The forests have, under his eye, 
became fruitful farms, beautiful villages and busy cities. The very spot upon 
which he first settled, then in hearing of the war-whoop, he lived to see in hearing 
of the railroad whistle. And he was an active, busy, participant in all this magical 
change. He was ever foremost in promoting his country’s interests, physical, 
intellectual and moral. He kept up with the progressive spirit of the age. The 
President of associations for the internal improvement of his country, he would 
receive no compensation but his expenses for the service he rendered. 

The college, the school, and the church, each were objects of his beneficence and 
care up to the very close of his life. This winter, old as he was, he traveled across 
the whole State to attend an educational meeting. 

But he seemed unconscions of any merit in himself. He had risen from obscurity 
to distinction, but, amid all his success, amid all the honors that were heaped, 
unsought, upon him. the simplicity of his life, the modesty of his demeanor, the 
purity of his heart remained unchanged. The breath of detraction was never 
breathed upon his fair fame: amid the fiercest partizan struggles his motives were 
not impugned ; for his character was known to be impregnable, and his political 
opponents vied with his friends in acknowledging his virtues. No party can appro- 
priate him—his services are the heritage of the whole people. As he had lived, so he 
died, and so will his memory live green in the hearts of his countrymen—a patriotic 
statesman, a true hearted man, and a fervent Christian. \ 

The House then adjourned. 
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336 Law School of the Cincinnati College. 
LAW SCHOOL OF THE CINCINNATI COLLEGE. 


Tur Nineteenth Annual Course of Lectures before the Law School of the Cincin- 
nati College, will commence on Wednesday, 20th day of October, 1852, and will 
continue to the 20th day of April, 1853. The instructors in this School are: 


CHARLES P. JAMES, 
Rights at Law, including Commercial and Real Estate law, the Domestic Relations &c. 
M.H. TILDEN, 
Rights and Remedies in Equity, including Equity Jurisprudence, Practice and 
Pleading. 
M.E. CURWEN. 
Constitutional and Criminal Law; Remedies at Law and in Admiralty, including 
Pleading, Practice and Evidence. 

The course of instruction is designed to prepare students for the practice of the 
law, so that gentlemen, immediately on their graduation, can be admitted to the 
bar and enter upen the practical duties of their profession, with a sufficient 
acquaintance with all the details of business to conduct a suit from. its commence- 
ment to its final decision in the Supreme Court of the United States. With this 
view, a moot court will be holden by one of the professors, once in each week, or 
oftener, at which students will be required to prepare pleadings, furnish briefs, and 
make oral arguments. Beside this, there will be daily exercise, consisting of lectures 
by the professors, and of recitations in the text-books, which are embraced in the 
course. 

No examination, and no particular course of previous study, is required for 
admission. 

The students will be expected to furnish themselves with the following text-books, 
the last editions of which are recommended :-Walker’s Introduction to American 
Law ; Kent’s Commentaries ; Blackstone’s Commentaries, of which Wendell’s edition 
s recommend ; Greenleaf on Evidence, vol. 1 ; Smith’s Mercantile Law, Holcombe 
and Gholson’s edition of which is recommended ; Gould on Pleading, and Jeremy’s 
Equity. They can have access, for the purpose of reference, to the Cincinnati Bar 
Library, free of eharge, at the expense of the Faculty. 

At the close of the term, the students will be examined by a Committee of the Bar 
of Cincinnati, consisting of at least five gentlemen, and upon those whom they 
report to be qualified to practice law, the Board of Trustees will confer the degree 
of Bachelor of Laws. The requisites for admission to the Bar in Ohio are majority 
citizenship, residence for one year, good moral character, two years’ study, and an 
examination by a Committee of the Bar. By the charter of this College, that exam 
ination is dispensed with as to those who have regularly attended the full course of 
the Law Department, and have regularly studied the law for the period of fifteen 
months in addition te the time spent in the Law School. (44 Ohio Local Laws, 157.) 

The course will embrace all the usual titles and subjects of Common and Statute 
Law, Equity, and Admiralty. 

The tuition fee is $60 for the term, in advance, from which terms no variation can 
be made, nor any deduction for absence, unless it is occasioned by sickness. An addi- 
tional fee of $5 is charged as a graduation fee, to all who take a degree. Gentlemen 
can not matriculate for any period short of the full term. 

Board and lodging can be had here in respectable houses at from $2.50 to $3 per 


week. 
Any additional information, in regard to the school, will be cheerfully given, upon 
application, to either of the Professors at Cincinnatl. 

















